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party.appealing, with one or more sufficient sureties, t0 be approved by
the judge of probate, conditioned that the party will prosecute his appeal
with due diligence to a determination, and will pay all costs that may be
adjudged against him in the district court.
(46.) SEc. XLVIL. The appeal must be taken within thirty days aﬁer Appeals to be

notice of the order or Judgment appealed from. tt}ffg‘;‘:g“

An Act to provide for the appointment of Clerks of the PlOb‘LtC Court, and to specify
thelr Powers and Duties, and for other purposes. -

L/[Passed March 6,1852.] € , } /]

(47) Sec. L .Be it enacted by the legzsla,twe assembly of the territory Clerks of probate
of Minnesota: The judges of the several probate courts, constituted and ovurts.
to be constituted in this territory, shall have power, and are hereby author-
ized, to appoint a clerk of their respective courts.
' (48 ) Sgc. II. Such appointment shall be in writing, and liable to be Appointment to
revoked at any time by said judge. be in wiiting.

(49.) Ske. IIL  Said.clerk shall keep his office at the county seat. ~ Jmee where

(50.) Smc. IV. Befme entering upon the duties of his office, such Bong of clerk.
clerk shall execute a bond to the county treasurer, with one or more
securities, to be approved by him, in the penal sum of five hundred dol-
lars, conditioned for the faithful discharge of his duties. The said elerk
shall also take and subscribe an oath or affirmation, to support the con-
stitution of the United States, and faithfully and honestly discharge the
duties of the said office, according to the best of his abilities, which oath
or affirmation shall be certified on the back of said bond, and filed with
the said treasurer.

(51.) Sec. V. For any violation of duty on the part of said clelk the Violation of
party aggrieved shall have an action against him in any court-having com- %%
petent Jullsdlctlon.

(52.) Sec. VL It shall be the duty of the clerk of the said courts, to Duty.
perform all duties which are or.may be assigned him by law or order of
the court of which he is clerk.

(63.) Sec. VII.. Lvery probate court now organized or to be organ- Seal of probate
ized, shall be a court of record, and authorized t adopt such seal with caurt.
such inscription and devices as the judge thereof may allow and direct.

(54.) Sec. VIII. This act shall take effect immediately upon its Takes effect on

passage
passage.
i 0
° CHAPTER 59.
COURTS OF JUSTICES OF THE PEACE.

SECTION " 8zomoox

1. Jurisdiction of justices of the peace. 5. Powers and jurisdiction of justice of the

2. Justice where to keep his office. peace.

3. Justice not to hold his office with practicing 6. Jurisdiction not to extend to civil actions in

attorney. certain cases.

4. Powers and jurisdiction of justice of the 7. Justice to keep a docket, and what to con-

peace. tain.
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JUSTICES’ COQURTS.

Cuap.

SECTION .
8. Suits how commenced before justice.

9.
10.
‘1L

12.
13.

14.
15.
16.
17.
18.
19.
20.
21
22.

23.

=

58.
59.
60.
61.

Justice may require secunty for costs of
plaintiff.

Process to be in the name of the United

States.

Summons the first process, what to con-
tain.

Officer serving process how to make return.
When Jusmce moy issue warrant in civil
action.

Warrant what to contain.

Warrant how served.

Proccedings when person brought before
Jjustice on warrant.

Justice may empower person to serve pro-
cess in certain cases.

Officers failing to execute process, &c., how
liable.

Parties may prosecute or defend in person or
by attorney.

When infant plaintiff’s next friend to be
appointed.

‘Who may not appear in person or by attor-
ney.

Suit not to be prosecuted against infant de-
fendant until guardian is appointed.

Parties entitled one hour after time men-
tioned for appearance.

. Pleadings when to take place.
. Pleadings in justices’ courts enumerated and

defined.

. Pleadings may be oral or in writing.

. Complaint what to contain.

. Answer how made and what to contain.

. Reply of plaintiff when allowed.

. Pleadings how construed in certain cases.

. Written instrument how pleaded ; to be ex-

hibited by party.

. Pleadings must be verified by oath of party.
. Statement in pleadmg not denied, to be taken

as true.

. Defective pleadings how objected to.
. Variance between proof and pleadings to be

disregarded.

. Amendments of pleadmgs when  allowed ;

costs allowed when adjournment is neces-
sary.

. Adjournment when and on what terms al-

lowed.

. When the title of lands comes in questlon,

Justice how to proceed.

. Adjournment at the cost of applicant.
. Adjournment of cause commenced by war-

rant.

. When causc adjourned on application of de-

fendant, to continue in custody.

. When recogummce given upon prior tul;oum-

ment.

. In suit brought upon recognizance, what

plaintiff must prove.

. When counter claims of defendant may be

set off.

. Claim against the assignor of note, when

may be set off.

. Set-off when suit brought by trustee, when

allowed.

7. To entitle defendant to set off, he must allege

the same in answer.

. Judgment when set-off is proved.
. Judgment when there is a balance duc de-

fendant.

. Subpeena how and by whom served.

. Attachment when to issue against witness.

. Such attachment how executed.

. Witness not appearing how liable.

. Deposition of witness how taken.

. How such'depositions to be certified, &e.

. Depositions when to be read in evidence.

7. Justices authorized to appoint commission-

ers to cxamine witnesses not residing in
county when suit is pending.

Commission to be granted at instance of
either party ; notice to adverse party.

Execution and return of commission to be
evidence on trial.

Power of commissioner to issue subpoena,
swear witnesses, &c.

Issuing of commissions not to adjourn suit
more than ninety days except by consent.

SecTION

62.
63.

64.

-7
=

Fees for issuing commissions.
Party falhng to appear, what proceedings to
be had.

Fither pa.rty may demand trial by jury;
oath of officer swearing jury; jury how
selecied ; oath of jurors; oath of officer
having charge of jury.

. If jury cannot agree, justice may discharge

them.

. Penalty if juror does not appear.

. When trial by jury may be had.

. Manner of selecting jury.

. Act to take effect after approval.

70. One judgment may be set off against an-

other by justice.

. When justice to set off judgment rendered by

another justice.

. When judgment set off, justice to make

entry thereof.

. Authorizes justices of the peace to enter

judgment upon confession in sums not ex-
ceeding one hundred dollars.

. No judgment to be taken except: 1. dcfend-

ant must personally appear; 2. confession
to be in writing, signed and witnessed ;
3. statement of facts, showing the liability.

. Statement and affidavit to be filed, and judg-

ment entered on judgment book.

. Transcript to be made, on demand, and to be

filed by clerk.of court.

. Judgment to have licn upon real estate, same

as judgment of district court.
Act to take effect May 1, 1858.

. When justice to transfer cause to another

Jjustice.

1. When justice to render judgment forthwith.
8l.

. Party staying exccution must enter into

Exccution when and for what time stayed.

recognizance.

. Form of recognizance.
. Execution may issue against principal and ,

bail.

. Bail entitled to judgment against principal

on motion.

. Judgment stayed after cxecution the same as

on appeal.

. When transeript of judgment to be filed with

clerk of district court.

. Transcript so filed, lien on real estate.

. Execution to be issued on demand.

. Exccution what to contain.

. Duty of justice, before issuing execution.

. Execution when and how renewed.

. Notice of sale how to be given, and what to

contain.

. Sale of goods and return of execution how

made.

. Officer not to buy goods sold by him.
. Garnishees may be suinmoned when no prop-

erty found.

. Officer holding execution to give receipt for

money paid on same.

. Affidavit to be made in case of replevin.
. Such affidavit what to contain.
}OO.

Plaintiff to give bond to defendant.

01. Justice to issue writ.

102.

103.
104.

105.
106.
107.
108.
109.
. Attachment how executed.
111.
112.
113.
114.

Officer forthwith to take possession of the
property.

Third party when made co-defendant.

When property not obtained, plaintiff may
recover value thereof.

If plaintiff fail in his suit; defendant to re-
cover damages.

Creditor entitled tosattachment ins certain
cases.

Affidavit to be made before attachment issues ;
affidavit what to set forth.

In certain cases, attachment returnable in
three days.

Form of writ of attachment.

‘When defendant to obtuin possession of prop-
erty. . ,

Justice'may order perishable property to be
sold.

Compensation of officer having charge of
property.

When defendant not summoned, cause con-
tinued and notice given.
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SrorioN

115.

Form of notice.

116. Notice how posted or published.

7.

118.
119.
.120.

121
122.

123.
124.
125.

. Judge when to ullow the certiorari.
. Affidavit and recognizance to be filed with

137.
138.

189.
140.
141
142,
143.
144,
145.

. Appeals when to be determined.

147. When judgment rendered against appellant, |

148
149.

If defendant does not appear, judgment to be
entered against him ; execution not toissue
until bond is given.

Pleadings same as in other cases.

Attachment how dissolved.

When attachment dissolved, property to be
released. :

When third person may retain property.

Execution to issue and property to be sold as
in other cases.

Cause when removed to district court by
certiorari.

Application for certiorari to whom and whea
made.

Form of recognizance.

clerk.

. Certiorari when to be served.

. After service, proceedings stayed.

.- Copy of affidavit to be served with writ.

. District court has power to compel justice to

amend return.

. When cuuse broughton to argument.

. Judge may affirm or reverse the judgment.

. When restitution awgrded.

. Justice not to make return until costs are

paid.

. Appeals when and in what cases allowed ;

affidavit what to contain ; recognizance en-
tered into by appellant.
Justice when to allow appeal.

Officer when to release body or property of

defendant.

Justice to file transcript of docket with clerk
of district court.

The issue before the justice to be the issue
above. .

The pergon appealing shall cause an entry to
be made with clerk.

Wh(lzn district court may compel return by
rule. .

When district court may compel justice to
allow appeal.

Court may c&mpcl justice to amend re-
turn.

‘When appeal shall not be dismissed.

to be against his sureties.
Execution may be collected from surety.
Security when entitled to judgment against
principal.

. No appeal shall be allowed until costs are

paid.

. In what cases justice mdy punish for con-

tempb.

. Punishment for contempt to be by fine and

imprisonment.

. Persons entitled to be heard before being

punished for contempt.

. When offender may be summarily arraigned.
. Form of warrant for contempt.
. Justice to make a record of conviction and

file same.

. Warrant of conviction what to set forth.
. Form of record of conviction.
. When witness refuses to be sworn, may be

committed.

. Order of commitment what to contain.
. Justice to adjourn the cause, &ec.
. Witness failing to appear, guilty of con:

tempt.
Process issued must be signed by justice.

. Process shall befilled up by justice.
. Vacancy in office of justice how filled.
. Person elected to fill vacancy, to gqualify

forthwith.

. Execution may issue for costs only.
. Justices to enter upon duties of office on first

of January. .

. If justice elected to legislature, need not act

as justice.

170.
171
172.

210.
211

212.
213.
214

215.
216.
217,
218.

SEcTION

When office of justice vacant, books and pa-
pers how disposed of.

If books be withheld, how the same may be
recovered.

Judge to inquire into the facts of the case, *
and may commit the persons withholding
books.

. Justice failing to pay over money, guilty of

misdemeanor.

. Wher justice may make return to appeal af-

ter his office cxpires.

. Justices’ courts to be public.
. Justice’ shall not have law partner appear

hefore him.

7. Jurisdiction against constables.

. Forms in civil actions.

. Jurisdiction of justices in criminal cases.

. Justices may hold court to try offenses.

. Complaint being made to justice, warrant to

issue.

. When justice to enter suit in his docket.
. On return of warrant, justice how to pro-

ceed.

. Accused may give bail. §
. Warrant to be read to accused, and he re-

quired to plead.

. When court to try issue.
. Proceedings when defendant pleads guilty.
. Justice to dircct a jury unless waived by de-

fendant.

. When justice to direct person to strike out

Jjurors.

. Duty of officer to whom is directed venire.
. Justice may direct officer to summon by-

standers in casc of deficiency.

. When and in what cases new jury may be

summoned.

. Either party may challenge jury asin civil

actions.

. Form of oath to be administered to jury.

5. After jury sworn, how to proceed.

. Jury to deliver verdict publicly.

. When accuscd found guilty, court to render

Judgment.

. When accused to be discharged, court may

give judgment for costs against complain-
ant

. Persc.m convicted may appeal to district

court; proviso.

. Justice when to render judgment against

complainant for costs.

. Judgment of court, by whom executed.
. Jurors and witnesses liable for contempt, as

in civil actions.

. Justice to make certificate of conviction.
. Justice to cause such certificate to be filed in

twenty days.

. Such certificate to be ¢vidence in courts.
. What offenses to be tricd before justice of the

peace.

. When justice to issue warrant on his own

knowledge.

. Breach of recognizance to be certified to dis-

trict court.

. Justice how to proceed when he has ndt final

jurisdiction.

Justice to summon the injured party.

In case of conviction, justice to enter judg-
ment for fine and costs.

When judgment affirmed, judgment shall be
rendered for fine and costs.
When causo continued witnesses present
may be verbally notified to appear. .
Justice may require security for costs, asin
civil sctions.

All fines collected by justice to be paid to
county treasurer. 3

If party committed, fines to be paid to
sheriff.

Penalty for refusing to pay over money col-
iected for fines. i

Forms of writs in criminal proceedings.
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Jurisdiction of
Jjustices of the
peace.

Justice where to
keep his office.

Justice not to
hold his office
with practicing
attorney.

Powersand juris-
diction of justice
of the peace.

Powers and juris-
diction of justice
of the peace.

Jurisdiction not

to extend to civil

actions in certain
. cases,

Justice to keep
a docket, and
what to contmn

JURISDICTION OF JUSTICES OF THE PEACE.
/ [ Chapter 63, Revised Siatutes, Article 4.]

(1.) Sec. 1. The jurisdiction of all justices of the peace shall be co-
extensive with the limits of the county in which they are elected, and no.
other or greater.

(2.) Sec. IL. - Every justice of the peace shall keep his office in the
precinct for which he may be elected, and not elsewhere; but he may issue
process in any place in the county.

(8.) Sec. Il No justice of the peace shall hold his office in the same
room with a practicing attorney, unless such attorney shall be his law part-
ner; and in that case, such partner shall not be permitted to appear or
practice as an attorney, in any case tried before such justice. o 7 s/ °

(4.) Sec. IV. [ds amended on page 7 of the amendments of 1852 to
the revised statutes.] Every justice of the peace elected in any precinet in
this territory is hercby authorized to hold a court for the trial of all actions
in the next section enumerated, and to hear, try, and determine the same
according to law; and for that purpose, where no special provision is other-
wise made by law, such court shall be vested with all the necessary powers
which are possessed by courts of record in this territory; and all laws of a
general nature are to apply to such justice’s court, so far as the same may
be applicable, “and not inconsistent with the provisions of this article.”

(5.) Sec. V. Kvery such justice shall have jurisdiction over and cog-
nizance of the following actions and proceedings:

- Of an action arising on contract for the recovery of raoney only, if
the sum claimed does not exceed one hundred dollars;

2. Of an action for damages for an injury to the person or to the real
property, or for taking, detaining, or injuring personal property, if the
damages claimed do not exceed one hundred dollars;
~ 8. Of an action for a penalty not exceeding one hundred dollars, given
by the statutes;

4. Of an action upon a bond, conditioned for the payment of money
not exceeding one hundred dollms, though the penalty exceed that sum,
the Judﬂmcnt to be given for the sum actually due. When the payments
are to be made by installments, an action may be brought for such install-
ment as it becomes due; )

5. Of an action upon a surety bond or undertaking taken by them, if
the penalty do not exceed one hundred dollars;

6. To take and enter judgment on the confession of a defendant when
the amount does not exceed one hundred dollars.

(6.) Sec. VI. The jurisdiction conferred by the last section does ‘not
extend, however, to a civil action :

1. In which the title to the real property shall come in question;

2. Nor for false imprisonment, libel, slander, malicious prosecution,
criminal conversation, or seduction, or upon a promise to marry;

3. Nor of an action against an executor or administrator as such.

.. \ . ; ?’

COMMENCEMENT OF SUITS; SERVICE AND RETURN OF PROCESS. .

(7.) Sec. VIL. Every Justlce of the peace shall keep a docket in
which he shall enter:

1. The title of all causes commenced before him;

2. The time when the process was issued, against the defendant, and
the particular nature thereof;
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3. The time when the parties appeared bef'o1e him either withoat, or
upon the ‘return of process;

4. A brief statement of the nature of the plaintiff’s demand, and the
amount claimed, and if arly set-off was pleaded, a similar statement of the
set-off, and the amount estimated;

5. Every judgment, stating at whose request, and for what time;

6. The time when the trial was had, stating whether the same was by
the jury or by_the justice;

7. The verdict of the jury and when lendered

'8.  The time of issuing execution, and the name of the officer to whom
delivered, and an account of the debt, damages and costs, and the fees due
to’each person separately;

9. The fact of an appeal having been made and allowed, and when
made and allowed; _ vy el

10.  Satisfaction of judgment when made; L

11. And such other entries as may be material. ) 4,0

(8.) Sec. VIIL Suits may be instituted before a justice of the peace, §uitéhéw cém- i
either by the voluntary appearance and agreement of the parties, or by the Jieed befere
usual process; also when the name of the defendant is not known to the .
plaintiff, a suit may be commenced against him by a fictitious name, and it |, .. °
shall not he abated for that cause, but may be amended on such terms as / ..., .
the justice shall think reasonable. '

(9.) Skc. IX. Any justice of the peace in this territory, may in all Justice may re.
actions hereafter instituted either before or after the process shall issue, at dogis of plantift.
his discretion, require of the plaintiff in ‘such action to give security for
the costs; and the person giving such security shall sign a memorandum in
writing to that effect, which sach justice shall keep as a part of the record
in the case, and if the plaintiff refuse to give such security, the justice
sh%ll dismiss the suit.

(10.) Sec. X. All processes isued by justices of the peace shall run Process tobe in
in the name of the United States, be dated on the day it issued, and shall g Rame of the
be signed by the justice granting the same, and be directed to ‘the sheriff

-or any constable of the proper county.

(11.) SEc. XI. In all cases not otherwise especially provided for, the summons the
first process shall be by summons, commanding the officer to summon the frstprocesss =
defendant, to appear before such justice at the time and place to be ex- '
pressed in such summons, not less than six nor more than twenty days
from the date thereof, to answer to the plaintiff in a civil action, which
summons shall be served at least six days before the time of appearance’
therein mentioned, by reading the same to the defendant, and delivering a -
copy thereof to him, if requested by such defendant, if such defendant shall
be found, and if not found, by Jeaving a copy thereof at his or her last -
usual place of abode.

(12.) Sec. XII. Every constable or sheriff, serving any process oscer serving
authorized by this article, shall return thereon in writing the time and Pr;’lggsfe‘tl‘gli‘;“

manner of service, and shall sign his name to such return.

. {13)) Sec. XIIL A justice of the peace shall issue a warrant in every When justice
case where he is satisfied from the affidavit of the person demanding the DYissuewar.

same, or from any other person, that the plaintiff has a subsisting and un- tion.

satisfied cause of action against the defendant, and that the defendant isa

non-resident of the county, or is about to remove from the county, with an

intent not to return thereto.

(14.) Sec. XIV. A warrant shall command the sheriff or constable Warrant what.to
to take the body of ‘the defendant, and bring him forthwith before such *°*%i™

justice, to answer the plaintiff in a civil action, and shall further require
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Warrant how
served.

the sheriff or constable, after he shall have arrested the defendant, to notify
the plaintiff of such arrest.

(15.) Sec. XV. A warrant shall be served by arresting the defend-
ant, and taking him before the justice who issued the same; but if such
Jjustice be on the return thereof, absent or unable to try the cause, or if it

" be made to appear to the justice, by the affidavit of the defendant, that

Proceedings
when person
brought before
Justice on war-
rant.

Justice may em-
power person to
gerve process in
certain cases.

Officers failing to
execute process,
&e¢., how liable.

Parties may pros-
ecute or defend
in person or by
attorney.

When infant
plaintiff’s next
friend to be ap-
pointed.

Who may notap-
pear in person or
by attorney.

Suit not to be
prosecuted
against infant de-
fendant until
guardian is ap-
pointed.

said justice is a material witness for the defendant in the case, or is near of
kin to the plaintiff’ in the suit, stating therein the degree, the officer shall
forthwith take the defendant to the nearest justice of the same county, who
shall take ‘cognizance.of .the cause, and proceed therein as if the warrant
had been issued by himself.

(16.) Sec. XVI. When a defendant.is brought before a justice on a
warrant, he shall be detained in the custody of the officer, until the justice
shall direct his release; but in no case shall the defendant be detained
longer than twelve hours from the time he shall be brought before the jus-
tice, unless within that time the trial of the canse has commenced, or unless
it has been delayed at the instance of the defendant.

(17.) Sec. XVIL. Every justice issuing any process authorlzed by
this article, upon being satisfied that such process will not be executed, for
want of an officer to be had in time to execute the same, may empower any
suitable person, not being a party to the suit, to execute the same, by an
indorsement on the process to the followmg effect: “ At the request and
risk of the plaintiff, T authorized A. B. to execute and return this writ.
E. F., justice of the peace;” and the person so empowered, shall there-
upon possess all the authority of a constable in relation to the execution of
such process, and shall be subject to the same obligations, and shall receive
the same fees for his services.

(i8.) Sec. XVIII. If any officer without showing good canse therefor, '
fail to execute any process to him delivered, and make due return thereof,
or make false return, such officer for every such offense shall pay to the
party injured ten dollars, and all damages such party may have sustained
by reason thereof, to be recovered in a civil action founded upon this
statute.

(19.) Skc. XIX. Parties in justices’ courts may prosecute or defend
in person, or by attorney, and any person may act as attorney in justices’

‘courts, except that the constable by whom the summons or jury process

was served, cannot appear or act on the trial, in behalf of either party.
The authority of a person to act as attorney for another, may be oral or
written ; but unless admitted by the adverse party, must be proved by the
oath of the attorney or otherwise.

(20.) Sec. XX. No suit shall be instituted by an infant plaintiff until
a next friend for such infant shall have been appointed. Whenever
requested, the justice shall appoint some suitable person, who shall consent
thereto in writing, to be named by such plaintiff, to act as his next friend
in such suit, who shall be responsible for the costs therein.

21 Se. XX1. Every defendant in a suit may appear and defend
the same, either in person or by agent, except persons under twenty-one
years of age. )

(22.) Sec. XXTII. After the service and return of process against an
infant defendant, the suit shall not be further prosecuted until a guardian
for such defendant shall have been appointed. Upon the request of such
defendant, the justice shall appoint some person, who shall consent thereto
in writing, to be guardian of the defendant in defense of the suit; and
if the defendant shall not appear on the return day of the process, or if
he neglect or refuse to mominate such guardian, the justice may at the
request of the plaintiff, appoint any discreet person as such guardian ; and
the consent of such guardian or next friend shall be filed with the justice,
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" . and the guardian for the defendant, shall not be liable for any cost in the
suit. .
(23.) SEc. XXIII. The parties are entitled to one hour in which to Pasties cntitied

make their appearance after the time mentioned in the summons for appear-
ance; but are not bound to remain longer than that time, unless both
parties appear, and the justice being present is actually engaged in the
trial of another action, or of a special proceeding; in such case he may
postpone the time of appearance until the close of the trial. /

PLEADINGS AND TRIAL.

(24.) Swo. XXIV. The- pleadings in justices’ courts must take place
at the time mentioned in the summons for the appearance of the parties, or
at such time thereafter, not exceeding one week, as the justice may appoint,
for the convenience of the parties, and by thelr consent.

(25.) Sec. XXV. The pleadings in justices’ court are:

1. The complaint by the plaintiff, stating the cause of action;

2. The answer by defendant, stating the grounds of defence;

8. When the answer séts up a counter claim by way of a set-off, the
reply by the plaintiff.

(26.) Sec. XXVI. The pleadings may be oral, or they may be in
writing ; if oral, the substance of them must be entered\by the justice in
his docket ; if in writing, they must be filed in his office, and a reference
to them made in his docket; they arenot required to be in any particular
form, but must be such as to enable a,person of common understanding to
know what is intended.

~(27.) Seo. XXVIL. "The complaint must state in a plain and direct
manner the facts eonstituting the cause of action.

(28.) Sec. XVIII. The answer must contain a denial of all the
material facts stated in the complaint which the defendant believes to be
untrue, and also a statement in a plain and direct manner of any other
facts constituting a defense or a counter claim, by way of set-off, upon
which an action might be brought by the defendant against the pldmtlﬁ' in
a justices’ court.

(29.) Sec. XXIX. When the answer contains:a counter claim, the
plaintiff may reply, denying any of the material sa]legatlons relating
thereto.

(30.) Skc. XXX. A statement in an answer or reply that the party
has not sufficient knowledge or information in respect to a particular alle-
gation in the previous pleadmg of the adverse party to form a belief, is
equivalent to a denial. :

(81.) Sec. XXXTI. When the cause of action or counter claim arises
upon an account or instrument for the payment of money only, it is suffi-
cient for the party to deliver the account or. instrument to the court ;- and
to state that there is due to him thereon from the adverse party, a spcuﬁed
sum which he claims to recover, or set off; the court may at*any time
of the pleading, require that such writing or account be exhibited to the
inspection of the adverse party, with llberty to copy the same; or if not
so0 exhibited, may prohibit its being afterwards given in evidence.

(32) Snc XXXII. Every complaint, answer or reply must be veri-
fied by the oath of the party pleading; or if he be not present, by the
oath of his agent or attorney, to the effect that he believes it to be true;
the verification must be oral or in writing, in conformity with the pleadings
verified.

(83.) Szc. XXXIIL - Every material allegation in a complaint, or
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relafing to a counter claim in an answer, not denied by the pleading of
the adverse patty must, on the trial, be taken to be true, except that when
a defendant who has not been served with a copy of the complaint with
the summons fails to appear and -answer, the plaintiff cannot recover with-
out proving his case. v :

(84.) Sec. XXXIV. Either party may object to a pleading of his
adversary, or to any part thereof, that it is not sufficiently explicit to ena-
ble him to understand it, or that it contains no cause of action or defense,
although it be taken as true. If the court deem the objection well found-
ed, it must order the pleadings to be amended, and if the party refuse to
amend, the defective pleading must be disregarded.

(85.) Sec. XXXV, A variance between the proof on the trial and
the allegations in the pleadings, must be disregarded as immaterial, unless
the court be satisfied that the adverse party has been biased to his preju-
dice thereby.

(36.) Sec. XXXVI. The pleadings may be amended at any time
before the trial, or during the trial, or upon appeal to supply any deficien-
¢y or omission in the all(,gzmons or denial, necessary to support thé action
or defense, when, by such amendment, substantial justice will be promo-
ted. If the amendment be made after the issue, and it be made to appear
to the satisfaction of the court, that an adjournment is necessary to the
adverse party, in consequence of such an amendment, an adjournment
may be granted. The court may also, in its discretion, require as a con-
dition for an amendment, the payment of costs to the adverse party, to be
fixed by the court, not more than three dollars; but such payment cannot
be required, unless an adjournment is made necessary by the amendment;
nor can an amendment be allowed after a witness is sworn on a trial, when
an adjournment will be made necessary. -

(87.) Sro. XXXVII. When the pleadings of the parties shall have
taken place, the justice shall, upon the application of either party, if suf-
ficient cause be shown upon oath,adjourn the case for any time not exceed-
ing thirty days ; and upon an adjournment, all costs for the travel, attendance
of witnesses, serving of subpeenas, &c., shall be taxed in the same manner
as if no actual trial had been had, upon the day originally fixed for the trial
of the case.

(88.) Src. XXXVIIT. If it appear, on the trial of any cause before
a justice of the peace, from the evidence of either party, that the title to
lands is-in question, which title shall be disputed by the other party, the
justice shall immediately make an entry thereof, in his docket, and cease
all further proceedings in the cause, and shall certify and return to the
district court of the county, a transcript of all the entries made in his
docket relating to the case, together with all the process and other papers
relating to the suit, in the same manner, and within the same time as upon
an appeal; and thereupon the district court shall proceed in the cause to
find judgment and execution, the same as if the said suit had been origi-
nally commenced therein, and the costs shall abide the event of the suit.

(89.) Sec. XXXIX. [Ads amended on page 7 of the amendments of
1852 to the revised statutes.] Every adjournment after the first, shall be
for such reasonable time as will enable the party to procure such absent
testimony or witness, a3 may be necessary and material, which the party
applying for the adjournment shall not have been able to procure by the
use of proper diligence; and shall be at the cost of the party applying
thevefor, unless otherwise ordered by the justice.

(40.) Sec. XL. If a cause commenced by a warrant be adjourned by
the consent of both parties, or on the applxca,txon of the plaintiff, the de-
fendant shall be dischar; rred from custody
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(41.) Sec. XLI. But if such cause be adjourned upon the application when causo ad-
of the defendant, he shall continue during the time of the adjournment in ourned on appli-
custody of the officer, unless he shall enter into recognizance before the ant to continuo
Jjustice, with such security as the justice approves, in a penalty sufficient ™ cvstody-
to secure the plaintif’s demand and costs, conditioned that if said judg-
ment be given against him in the suit, and execution be issued against
his person, he will render himself up on such execution before the return
day thereof; or that he or his security will pay the judgment so recovered.

(42.) SEC XLI. If any such recognizance shall have been given When recogni-
upon any prior adjournment, it sha‘ll‘not be necessary to enter into any FU &0 ron
~ recognizance upon a subsequent adjournment, unless such recognizance be ment.

required by the justice, or the bail of the defendant, in such prior recog-
nizance.

(43.) Sec. XLIII. In any suit brought upon such recognizance, the  suit brought
plaintiff shall not be entitled to recover, unless he shows an execution, or upon Ts:ggg’

a duly certified copy thereof, upon the judgment, obtained in the suit in plainfiff must
which such adjournment was had, duly issued within six days after the Prove
time, when the same could have been issued against the person of the de-

fendant, and a return thereon that such defendant could rot be found. - \

SET-OFFS.

- .

(44.) Sec. XLIV. Counter claims which the defendant may have o,
against the plaintiff, may be set off in the followmrr cases, and under the claims of defend-
followmg circumstances; ant may be seb

1. It must be a demand arising upon a judgment, or upon a_contract,
express, or implied, whether such contract be written, or unwritten, sealed,
or without a seal, and if it be founded upon a bond or other contract hav-
ing a penalty, the sum equitably due by virtue of condition, only shall be
set off; )

2. It must be due t6 him in his own right, either as being the original
creditor or payee, or as being the assignee and owner of- the demand ;

3. It must be for real estate sold, or for personal property sold, or for
money paid, or services done; or if it be not sich a demand, the amount
must be liquidated, or be capable of being liquidated by calculation ;

-4, It must have existed at the time of the commencement of the suit,
and must then have belonged to the defendant;

5. It can only be allowed in actions founded upon demands which could
themselves be the subject of set-off according to law;

6. If there be séveral defendants the demands set off must be due to
all -of them jointly;

7. Tt must be a demand existing against the plamtlﬁ' in the action,
unless the suit be brought in the name of a plaintiff’ who has no real inter-
est in the contract upon which the suit is founded, in which case no set-off”
of a demand against the plaintiff' shall be allowed, unless as hereinafter
specified ;

8. If the action be founded upon a contract, other than a negotiable
promissory note, or bill of exchange, which has been assigned by the plain-
tiff, a demand against such plaintiff, or any assignee of Such contract at
the time of asswnment thereof, and belonging to the defendant in good
faith, before notice of such assignment, may be set off, to the amount of
the plaintiff's debt, if the demands be such as might have been set oft
against such plamnﬁ“ or assignee, while the contract belon(red to him..

(45.) Sec. XLYV. . If the action be upon a negotiable promissory note, Claim against the
or bill of exchange which has been assigned to the plaintiff, after it be- ﬂsﬁlgﬂor of note,
comes due, a a set-off to the amount of the plaintifi’s debt may be made of of. boset-
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a demand existing against any person or persons, who shall have assigned
or transferred such note or bill after it became due, if the demand be such
as might have been set off against the assignor, while the note or bill be-
longed to him.

(46.) Sgc. XLVL If the plaintiff be a trustee for any other, or if
the suit be in the name of the plaintiff who has no real interest in the
contract upon which the suit is founded, so much of a demand existing
against those whom the plaintiff represents, or for whose benefit the action
is brought may be set off as will satisfy the plaintiff’s debt, if’ the same
might have been set off in an action brought by those beneficially inter-
ested.

(47.) Sec. XLVIL To entitle a defendant to a set-off of any counter
claim he may have against the plaintiff, he must specifically and clearly
allege the same in his answer. , stating the particular items of .such counter
claim; but no set-off shall be allowed by a justice’s court unless the same
shall be alleged in the defendant’s answer as required in this section.

(48.) Sec. XLVIIL If the amount of the set-off duly established be
equal to the plaintiff’s debt or demand, judgment shall be entered that
plaintiff’ take nothing by his action, if it be less than the plaintiff’s debt
or demand, the plammﬂ' shall have judgment for the residue only.

(49.) Src. XLIX. If there be found a balance due from the plaintiff
in the action to thg defendant, judgment-shall be rendered for the defend-
ant for the amount thereof; but no such judgment shall be rendered
against the plaintiff where the contract which is the subject of the suit
shall have been assigned before the commencement of such suit, nor for
any balance due from any other person than the plaintiff in the action.

WITNESSES AND DEPOSITIONS.

(50.) Sec. L. A subpwena may be served by any person by reading
it to the witness or by delivering a copy thereof to him.

(31.) Sec. LI. Whenever it shall appear to the satisfaction of the
justice by proof made before him that any person duly subpecnaed to
appear before him in a suit, shall have failed without a just cause to attend
as a witness in conformity to such subpeena, and the party in whose behalf
such subpeena was issued or his agent, shall make oath that the testimony

- of such witness is material, the justice shall have power to issue an attach-

Such attachment
how executed.

Witness not ap-
pearing how
liable.

Deposition of
witness how
taken.

ment to compel the attendance of such witness : provided, however, that no
attachment shall issue against a witness unless his mileage and one day’s
attendance has been tendered or paid in advance. .

(52.) Sgc. LIL. Every such attachment shall be executed in the same
manner as a warrant, and the fees of the officer for issuing and serving the
same, shall be paid by the person against whom the same was issued, unless

‘he show reasonable cause to the satisfaction of the justice, for his omission

to attend, in which case the party requiring such attachment, shall pay all
costs of such attachment.

(83.) Sec. LIII. Every person subpwnacd as aforesaid, and neglect-
ing to appear, shall also be liable. to the party in whose behalf he may
have been subpwenaed, for damages which such party may have sustained
by his non-appearance: provided, that said witness had one day’s attend-
ance and his mileage tendered or paid him in advance.

(54.) Sec. LIV, Lither party in any civil suit depending before a
justice, may, upon notice, cause the deposition of any witness therein, to
be taken by any judge or justice of the peace, of any county in this terri-
tory where the said witness may be.
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(55.) Sec. LV. The deposition shall be taken, certified, and returned How such depo-
according to the law of the territory concerning depositions. B g, oot
(56.) Sro. LVL The justice shall allow every deposition, taken, cer- Depositions when
tified, and returned according to the provisions of this article, to be read fberead in evi-
on the trial of the cause in which it is taken, in all cases where the same
testimony, if given verbally in court, could have been received; but no
such deposition shall be read on the trial, unless it appears to the justice
that the witness whose deposition is offered :
1. Is dead, or resides out of the county; or,
2. Is undble, or cannot easily attend before the justice, on account of
sickness, age, or other bodily infirmity ;
8. Has, gone out of the county, without the consent or collus1on of the

party offering the deposition.

An Acs to provide for the issning of Commissions to take testimony by Justices of
the Peace.
PPassed March 3, 1858.1 4, /_')

(57.) Sec. I DBe it enacted by the legislature of the state of Minnesota : \fc"mm ners o
Whenever an issue of fact shall have been joined, in any action or suit, t:k?:i%%og :
before a justice of ‘the peace, and it shall appear on the application of )
either party, that any witness not residing within the gounty where such
suit is pending, is material in the prosecution or defense of such action or
suit, the said justice may award a commission to one or more competent
persons authorizing them or any of them to examine such witness on oath
upon the 1nt<>rrocrat10n settled by the said justice, and certified by his

approbation, enter red or endorsed thereon, or by the written agreement or

assent of the parties annexed to such commission, to take and certify the agsent of parties
depositions of such witness, and to return the same according to the direc- thereto. ’
tions given, with such commission, in which commission both parties may
unite. '

(58) Sec. II.' Such commission may be granted at the instance of commissioners
either party by such justice of the peace, at any time, upon proof that due 2ty be granted
notice of such application for such commission has been served on the verse party.
adverse party at least two days before the time of making such applica-
tion; and whenever the defendant shall neglect to appear or plead in such Failure to appear.
action or suit, and the plaintiff shall make 'Lpphccttlon for a commission to oR Retice.
take the depomtlon of a material witness for the prosecution of such action
or suit, the justice may award a commission without notice to one or more
competent persons, to examine such witness on oath upon interrogations
pr oposed by the plaintiff' to be settled by the justice, and certify the depo-
smons, and return the same according to the directions glven in such com-
mission.

(59.) Sec. III. The commission shall be exccuted and returned as is Deposition to be
prescribed by statute when a commission issues out of a court of record, ;"e‘ggﬁ:‘; .
and the deposition and testimony taken in pursuance thereof, shall be nation.
received on the trial, as testimony in the cause, with the like eﬁ'ect as if
such witness were per\onaﬂy examined at such trial.

(60.) Sec. IV. When the commission is executed in this state, the Commissioners
commissioner or commissioners, shall have the same power to issue sub- Jod =4 ™
peenas, swear witnesses, and compel their attendance as justices of the
peace have.

(61.) Sec. V. Whenever such commission shall be issued by any jus- Adjournment of
tice of the peace, the action or suit shall not be adjourned for more than
ninety days, unless by consent and agreement of the parties of such action
or suit.

33
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Fees for issuing v (62.) Sec. VI The Jjustice of the peace shall be entitled to fifty cents
commissions: — for every commission issued and approved by him, in addition to the fees
now allowed by law.

TRIAL BY JURY.
YJ/ [ Chapter 69, Revised Statutes, Article 4.)

Party failing to (68.) Sec. LVIL [ 4s amended on page 7 of the amendments of 1852
appeal, what {0 the revised statutes.] If either party shall fail to appear within one hour
Procealtings after the time specified for the return of the process, or after the hour of
adjournment, the justice shall dismiss the suit, or proceed to hear the proof
of the party present, and render judgment thereon accordingly, as the case
may require.
Eitherpartymay  (04) Stc. LVIIL. In every action to be brought by virtue of this.
%eyl:}ﬁrrl;l trisl * article, it shall be lawful for either of the parties to the suit, or for the at-
’ torney of either of them, after issue joined, before the court shall proceed
Y, to inquire into the merits of the cause, to demand of said court that the
i said action be tried by a jury of six persons, on first paying to the justice
74 0 (the Jjury fees in advance, which shall be taxed against the party losing,
and upon such demand, the justice shall direct the sheriff or any constable
of the county, who may be present, or if no officer be present, the justice
may appoint a suitable person to perform the duties required by this sec-
tion, to whom he shall administer the following oath or affirmation: “You
Oath of oficer  do solemnly swear ‘(or affirm, as the case may be,) that you will perform
summoningjury. the duties required of you, according to the best of your abilities, without
partiality to either party;” and if in the opinion of the justice the jurors
above required cannot appear forthwith, for the trial of the cause, the jus-
tice shall adjourn the cause, for such reasonable time as he may think
proper, to enable the officer to summon the said jurors, and for them to ap-
pear, which time shall be specified in the venire facias; the person so
Jury howse-  sworn shall write down the names of eighteen persons, being inhabitants
Tocted. of the county, and possessing the qualifications necessary to constitute
. jurors in a court of record, from which list each party may strike out al-
ternately six names, and ir® case of the absence of either party, or of his
refusal to strike out, the justice shall strike out of the said list six names,
and shall thereupon issue a venire facias, requiring the officer to summon
the six persons whose names remain upon the above mentioned list, to ap-
pear at the time and place therein mentioned, to serve as jurors for the
trial of the cause named in said venire facias: provided, that if any of
said jurors shall not attend at the time so summoned to appear, or in case
there should be legal objections raised to any of those who shall appear, it
shall be the duty of the officer to summon a sufficient number of tales-
men to supply the deficiency. The jury so selected shall take the follow-
Oath of jurors,  ing oath or affirmation: “ You and each of you do solemnly swear (or
affirm) that you will well and truly try the matter of difference be-
tween , plaintiff, and , defendant, and true ver-
dict give according to law and the evidence given to you in court; so help
you God;” and after having been sworn, they shall sit together and hear
the several proofs and allegations of the parties, which shall be delivered
in public in their presence. And to each witness on any trial, the justice
Oath of witness, Shall administer the following oath (or affirmation,) to wit: “You do swear
in the presence of Almighty God, (or affirm,) that the evidence you shall
give in this matter of difference between , plaintiff, and
y defendant, shall be the truth, the whole truth, and nothing
but the truth, so help you God;” and after hearing the proofs and allega-
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tions, the jury shall be kept together in some convedient place, until they
all agree upon a verdict, or be discharged by the justice; and for which ,
purpose a proper officer shall be sworn or affirmed, to whom the said

Justice shall administer the following oath, to wit: “You do swear in the Oath of officer

presence of Almighty God, that you will, to the utmost of your ability,
keep every person sworn in this inquest together, in some private conven-
ient place, without drink, except water; you will not suffer any person to
speak to them, nor speak to them yourself unless by order of the justice,
except it be to ask them whether they have agreed on their verdict, or are
discharged by the court, so help you God.” And when the jurors have
agreed on their verdict, they shall deliver the same to the justice, in the
same court, who is hereby required to give judgment thereupon, and to
award execution in manner hereinafter directed.

having charge
of jury.

(65.) Sec. LIX. Whenever a justice shall be satiéﬁed that a jury Ifjury cannot

sworn in any civil cause before him, after having been out any reasonable

"new venire, unless the parties consent that the justice may render judg-
ment.

agree, justice
R N . ) A may discharge
time, cannot agree on their verdict, he may discharge them and issue a them. .

(66.). Sec. LX. Every person who shall be duly summoned as a ju- Penalty if juror

ror, and shall not appear, nor render a reasonable excuse for his default,
shall be subject to a fine not exceeding ten dollars.

<
An Act in relation to Juries.
{Passed May 28,1857.] ¢/ € .

(67.) Sec. L. Be it enacted by the legislative assembly of the territory Jury trial.

of Minnesote: That all trials for criminal offenses before a justice of the
peace, wherein the accused shall demand a trial by a jury of twelve men,
and in all civil suits before a justice of the peace where the value in con-
troversy shall exceed twelve dollars, in which either party shall demand a
trial by a jury of twelve men, such jury shall be impanneled by said jus-
tice in the way and manner following, to wit:

(68.) SEc. II. When such jury shall be so demanded, the court shall Jary, how

chosen.

direct the sheriff, or any constable of the county, to make a list in writing
of the names of twenty-four inhabitants of the county, qualified to serve
as jurors in the courts of record in this territory, from which the complain-
ant and accused in case of a trial for a criminal offense, and the parties in
the case of a civil suit, may each strike out six names ; in the case of the
refusal or meglect of either person above named so to strike out such
names, the justice shall strike out the names for either or both of said
parties; and upon such names being struck out as herein provided, the
justice shall issue a venire directed to the sheriff or any constable of the
county, directing him to summon the twelve persons whose names shall
remain upon such list, to appear before such court at the time and place to
be named therein, to make a jury for the trial of such offense or civil suit.
Al further and other proceedings in relation to said jury and the trial be-
fore it, shall be held as now provided by law in the case of a jury trial in
justice court. : .

(69.) Sec. ITI. This act shall take effect from and after its approval Tako effsct.

by the governor.

. does not appear.
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« JUDGMENTS, AND THE FILING TRANSCRIPTS THEREOF, AND THE STAY
OoF EXECUTTONS
\/ [ Chapter 69, Revised Statutes, Article 4.]
Sec. LXT. [ Superseded by sections 1 and 2 of the act of 1858 ;
see sectrons 73 and 74 below.]
One judgment (70.) Sec. LXTII. If there be mutual justices’ judgments between
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the same parties, upon which the time for appealing has elapsed, on which
there is no existing execution, one judgment on the application of either
party, and reasonable notice given to the adverse party, may be set off
against the other, by the justice before whom the judgment against which
the set off is proposed may be.

(71.) Sec. LXTL If the judgment propesed as a set off, was ren-
dered before another justice, the party proposing such set-off must
produce before the justice, a transcript of such judgment, upon which
there is a certificate of the justice rendering the judgment, that it is
unsatisfied in whole or in part, and that there is no appeal or existing execu-
tion thereon, and such transcript was obtained for the purpose of being a set-
off against the judgment to which it was offered as a set-off. The ‘]ustlceA
grantmg such transcript, shall make an entry thereof in his docket, and all
further proceedings on such judgment shall be stayed, unless such tran-
script shall be returned with the proper justice’s certificate therein, that it
has not been allowed in set-off.

(72.) LXIV. If any justice shall set off one judgment against another,
he shall make an entry thereof in his docket, and execution shall issue
only for the balance which may be due after such set-off. If a justice
shall allow a transeript of a judgment rendered by another justice to be
set off, he shall file such transcript among the papers relating to the judg-
ment in which it is allowed in set-off'; if he shall refuse such transcript as
a set-off; he shall so certify on the transeript, and return the same to the
party who offered it.

An act to allow Justices of the Peace to enter Judgment upon Confcssxon
[Passed February 2,1858.] o, ) "3

(78.) Skc. I Be it enacted by the legislature of the state of Minnesota :
That any justice of the peace in this state may enter a judgment by con-
fession, if the defendant or defendants in any casec when the debts or
damages shall not exceed one hundred dollars, with such stay of execu-
tion as may be agreed on by the parties interested in such judgment.

(74.) Sec. T No confession shall be taken, or judgment rendered
thereon, unless the following requisites be complied with :

1. The defendant must personally appear before the justice.

2. The confession shall be in writing, signed by the defendant, and
verified by his oath, and filed with the justice.

3. If it be for money due, or to become due, the confession must state
concisely the facts out of which it arose, and must show that the sum con-
fessed therefor is honestly due, or to become due. If it be for the purpose
of securing a contingent liability, it must state concisely the facts consti-
tuting the liability, and must show that the sum confessed therefor does
not exceed the same.

(75.) Sec. IIL.  The statement and affidavit may be filed with the

- justice of the peace, who must endorse upon it the time of filing, and

must enter upon his judgment-book a judgment for the amount confessed,



MINNESOTA STATUTES 1858

59.] JUSTICES COURTS. - 909
with one dollar costs. The statement and affidavit, with the judgment
endorsed, thereupon become the judgment roll.

(76.) Sec. IV. Every justice, on demand of any person in whose Transeripts

favor a judgment has been confessed, as hereinbefore provided, shall give
a certified transcript of such judgment, and the clerk of the district court
of the same county in which judgment was rendered, shall, upon the pro-
duction of any such transeript, file the same in his office, and forthwith
enter such judgment in his docket of the district court judgment and
decrees, and shall note the time of filing such transcript.

(77.) Sec. V. Every such judgment, from the time of filing the
transcript thereof, shall have the same lien on the real estate of the
defendant or defendants in the county, as a judgment of the district court
of the same county, shall be equally under the control of the district
court, and shall be carried with execution in the same manner and with
like effect as the judgment of such district courts, but no execntion shall
be in force thereon out of the district court, until an execution shall have
been in force by a justice, and returned, that the defendant or defendants
have no goods or chattels whereon to levy the same.

(78.) Sec. VI. This act shall take-effect from and after the first day
of May next. :

/' Chapter 69, Revised Statutes, Article &.]
N \

(79.) Sec. LXV. [As amended by laws of 1858, page 81:] If, on
the return of the process, or at any time before trial shall have com-
menced in any cause or proceeding, civil or criminal, either party, his
agent or attorney shall make affidavit that the justice before whom the
same is pending is a material witness for said defendant, without whose
testimony he cannot safely proceed to a trial thereof; or that from preju-
dice, bias, or other cause, he believes such justice will not decide impar-
tially in the matter; or if it shall be proven that the justice is near of kin
to the plaintiff, then, in such case, the said justice shall transfer said suit,
and all other papers appertaining to the same, to some- other justice of the
same or an adjoining. precinct, who may thereupon proceed to hear and
determine the same in the same manner as 1 would have been lawful for
the justice before whom the said cause or proceeding was commenced to
have done: provided, that no cause or proceeding shall be removed more
than once. .

(80.) Src. LXVIL. In cases where the plaintiff shall be non-suited,
or withdraw his action, or where judgment shail have been confessed, and
in all cases where a verdict shall be rendered, or the defendant shall be in
custody at the time of hearing the cause, the justice shall forthwith render
judgment, and shall enter the same in his docket. In all other cases, he
shall render judgment, and enter the same in his docket within three days
after the cause shall have been submitted to him for his decision.

(81.) Seo. LXVIL [ds amended page 7 of amendments of 1852 to
the revised statutes.] The execution upon a judgment by a justice of the
pedce may be stayed in the manner hereinafter provided, upon reasonable
notice to the opposite party ; and for the following periods of time, to be
calculated from the date of the judgment: .

1. If the judgment be for any sum not exceeding ten dollars, exclusive
of costs, one month;

2. If it be for any sum above ten dollars, and not exceeding thirty
dollars, two months ;

8. If it be for any sum above thirty dollars, and not exceeding fifty
dollars, three months ;
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4. If it be for any sum above fifty dollars, and not exceeding seventy-
five dollars, four months ;

5. If it be for a sum above seventy-five dollars, exclusive of costs, six
months ; but if all the parties to the judgment agree upon any other time,
the stay shall be for the time so agreed upon..

Party stayingex-  (82.) Sec. LXVIIL. To entitle any person to such stay of execution,
:g;‘?,‘f?om,ggggi;}; some responsible person, to be approved by the justice, and not being a
zuce. party to the judgment, must, within five days after rendering the Judgment,
enter into a recognizance before the justice to the adverse party, in a sum
sufficient to secure the payment of the judgment and costs, conditioned to
be void upon such payment at the explratlon of the stay.

(83.) Sec. LXIX. Such recognizance must be signed by the person

Form of recogni-

zance - entering the same, and may be in the following form :
; “1, , acknowledge myself indebted to ,in
the sum of , to be void upon this condition : whereas,
obtained a judgment before ", ajustice of the peace
of , on the day of , 18 , against . Now,
if such judgment shall be paid at the expiration of months from the

time it was rendered, this recognizance shall be void.”

Bxeoutionmay  (84:) SEC. LXX. If at the expiration of such stay, the judgment be

::;i’;i}xgsg not paid, the execution shall issue against the principal and bail; if ‘the

bail. principal do not satisty the execution, and the officer cannot find sufficient
property belonging to him upon which to levy, he shall levy upon the
property of the bail, and in his return shall state what amount of the
money collected by him on the execution, was collected by him from the
bail, and the time when the same was received. .

Bill entitled to (85.) Sec. LXXI. After the return of such execution, the bail shall

J};;fgé?}g;tgga;lnlgt be entitled, on motion, to a judgment before a justice for the amount

tion. - collected from him in satisfaction of such execution, with interest thereon
at twelve per.cent. per annum ; and such return of the officer; upon motion,
shall be evidence of the facts therein stated. No motion shall be made
after three months from the return of the exccution.

Judgmentstayed  (86.) Src. LXXII. If a judgment be stayed in the manner above

t‘gg‘;:;?::‘gl’: prescribed, after an cxecution has been issued thereon, the justice shall

appeal. revoke such execution, in the same manner and with the like effect, as he
is hereinafter directed to revoke an execution after an appeal has been
allowed ; and if the defendant has been committed, shall order him to be

A dlschargcd from custody.

¢ Wheh transeript. (87.) SEc. LXXIIL Every justice, on demand of any person in

e dmdginont £, whose favor he shall have rendered Jjudgment for more than ten dollars
Liﬁﬁ‘t of district exclusive of costs, shall give to such person a certified transcript of such
judgment; and the clerk of the district court of the said county in which
s the judgment was rendered, shall upon the production of any such tran-
script, file the same in his'oﬂice, and forthwith enter such judgment in the
docket of the district court, judgments and decrees, and shall note therein

__the time of filing such tlanscrlpt ,
Transeriptso .~ (88.) SEc, LXXIV. Every such judgment, from the time of such filing
filed. lien on real,'of the transcript thereof, shall have the same lien on the real estate of the

estate. . defendant in the county, as a judgment of the district court of the same
»a\ ' : county, shall be equally under the control of the district court, and shall be
v / carried ‘into execution in the same manner and with like cﬁ'ect as the
CLT I judgment of stich district courts; but no execution shall be issued thercon

out of the district court, until an execution shall have been issued by a
Jjustice, and returned that the defendant has no goods or chattels whereon
to levy the same. '

N
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EXECUTIONS, AND PROCEEDINGS THEREON.

(89.) Smc. LXXV. Upon every judgment rendered by a justice,
execution shall be issned by such justice, in the manner hereinafter pre-
scribed, at any time on demand.

Se¢. LXXVI. [Repealed by section 8 of the act of March
8, 1835, to abolish tmprisonment for debt.]

(90.) Sec. LXXVIL (&) The exccution shall command the officer to
levy the debt or damages, together with the interest thereon and the
costs, upon the goods and chattels of the person against whom the execu-
tion shall be granted, (his arms and accoutrements excepted, and also such
other articles as are exempt by law, from execution,) and to pay the money
within thirty days from date, to the justice who issued the execution, to
render to the party who recovered the same; and if the execution be
issued against a male person, in case where imprisonment is authorized by
law, it shall command the sheriff’ or constable, that if no goods or chattels
can be found, or not sufficient to satisfy such execution, then to take the
body of the person against whom the execution shall be issued, and convey
him to the common jail of the county, there to remain until such execu-
tion shall be satisfied and paid, or he be otherwise discharged according to
law.

(91.) Sec. LXXVIIL Before any execution shall be delivered, the
justice shall state in his docket, and also on the back of his execution, the
amount of the debt or damages and costs separately, and the officer
receiving such execution, shall indorse thereon the time of the reception
of the same.

(92.) Sec. LXXIX. If any execution be not satisfied, it may, at the
request of the plaintiff, be removed from time to time, by the justice issuing
the same, by an indorsement thereon to that effect, signed.by him, and
dated when the same shall be made; if any part of such execution has
been satisfied, the indorsement of renewal shall express the sum due on
the execution ; every such indorsement shall renew the execution in full
force, in all respects for thirty days, and no longer. -An entry of such
renewal shall be made in the docket of the justice.

(98.) Sec. LXXX. The officer after taking goods and chattels into
his custody by virtue of an exccution, shall without delay give public
notice, by at least three advertisements, put up at three public places in
the township or precinct where the property is to be sold, of the time and
place when and where the same shall be exposed for sale. Such notice
shall describe the goods and chattels taken, and shall be puf up at least
ten days before the day of sale.

(94.) Sec. LXXXI. Atthe time so appbinted, the officer shall expose
the goods and chattels to sale at public vendue to the highest bidder. The
officer shall in all cases return the execution, and have the money before
the justice at the time of making such return.

(95.) Src. LXXXII. No officer shall, directly or indirectly, purchase
any goods and chattels at any sale made by him upon execution; but
every such sale shall be absolutely void.

- (96.) Src. LXXXIIIL If there be no property found or if the goods
and chattels levied on are not sufficient to satisfy such execution, the officer
shall upon the demand of the plaintiff, summon in writing'as garnishees,
such persons as may be named to him by the plaintiff or bis agent, to ap-

(@) Such parts of this section as provide for a clause in the execution against the body of the debtor
are rendered inoperative by section three of the act of March 3d 1855, to abolish imprisonment
for debt.
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pear before the justice on the return day of the execution, to answer such
Interrogatories as may be put to them, touching their liabilities as gar-
nishees; and like proceedings shall be had thereon before the justice to
final judgment and execution, as in suits instituted by attachment in jus-
tice’s court.

(97.] LXXXIV. The officer who shall hold an execution, shall re-
ceive all money tendered to him in payment thereof, and shall indorse the
same on the execution, and give the person paying the same a receipt
therefor, in which shall be specified on what account the same was paid,
if demanded

REPLEVIN.
(98.) Sec. LXXXV. When the object of the action i§ to recover the

possession of personal property, the plaintiff or some other person, shall
in all cases before any writ-shall be issued, take and subscribe an affidavit,

. and file the same with the justice.
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(99.) Sec. LXXXVI. Such affidavit must state that the property
(descrlbmg it) is wrongfully detained by the defendant, that the plaintiff
is entitled to the immediate possession thereof, that it was not taken from
him by any process legally and properly issued against him, or if so taken,
that it was exempt from seizure in such process; it must also state the
value of the property, according to the best knowledge and belief of the
affiant.

(100.) Sec. LXXXVIL The plaintiff shall also. execute a bond to
the defendant with sureties, to be approved by the justice, in a penalty at
least double the value of the property sought, conditioned that he will ap-
pear at the return day thereof and prosecute his action to judgment, and
return the property to the defendant, if a return thereof be ordered by the
court, and also pay all costs and damages that may be adjudged against
him ; the bond shall be filed with the justice, and shall be for the use of
any person injured by the proceeding.

(101.) Sec. LXXXVIII. The justice shall thereupon issue a writ,
directed to the sheriff or any constable of the county, commanding him to
take the propefty therein described and deliver the same to the plaintiff,
and summon the defendant to appear and answer the same on the return
day mentioned in the writ.

(102.) Sec. LXXXIX. In obedience to such writ, the officer must
forthwith take possession of the property mentioned in the writ, if the
same be in the possession of the defendant or his agent, for which purpose
he may break open any dwelling house or other inclosure, having first de-

manded entrance, and exhibited his authority if required.

{103.) Sec, XC. If a third person claim the property, he must be
made a co-defendant.

(104.) Sec. XCL If the property sought be not obtained, the plam-
tiff, if he establishes his right thereto, shall recover the value of that right,
whether obtained or not, he shall recover the damages he has sustained in
consequence of the illegal detention thereof.

(105.) Sec. XCIL [ As amended on page 7 of the amendments of 1852,
to the revised statutes.] If the plaintiff fails to establish his right to the pro-
perty, the defendant shall recover such damages, as under the circumstan-
ces he shows himself entitled to; and in addition thereto may have_judg-
ment for the return of the property, or the value thereof, if the same has
been taken out of his possession, or delivered to the plaintiff.
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PROCEEDINGS BY ATTACHMENT.

(106) Sec. XCHL  Any creditor shall be entitled to proceed by at- creditor entitiea
tachment in a justice’s court, against the property of his debtor, in the 0 attachmentin
cases, upont the ¢onditions, :md in the manner provided in this article. (

(107.) Sec. XCIV. Before any such writ of attachment shall be is-“Amfwitere € ¢ ¢ ¢
sued, the plaintiff, or some person in his behalf, shall make and file with 't"agﬁfnz’ﬁ?f;ﬁ; A
the Jusblce, an affidavit stating that the defendant therein is indebted to the | T
plaintiff, in a sum excecdmg five dollars; and specifying the amount of Kfidarie what to
such indebtedness, as near as may be, over and above all legal set-offs, et ’
and that the same is due upon contract, expressed or implied, or upon judg-
ment or decree of some court, and containing a further statement that the .
deponent has good reason to beheve either: »

1. That the defendant is a non-resident corporation; or

2. That the defendant is not a resident of this territory, and has not
resided therein for three months immediately preceding the time of mak-
ing such affidavit ;

3. That the defendant has absconded, or is about to abscond from this
territory ;

4. 'That the defendant has removed, or is about to remove any of his

_property out of this territory, with intent to defraud his creditors ;

5. That the defendant resides in any other county, and more than one
hundred miles from the residence of the justice ;

6. That the defendant contracted the debt under fraudulent representa-
tions ;

7. That the defendant so conceals himself that the process of summons
cannot be served upon him ; or,

8. That the defendant has fraudulently conveyed or disposed of, or is
about fraudulently to convey or dispose of any of his property or effects,
s0 a3 to hinder or delay his creditors.

(108.) Sec. XCV. 1In the five first cases ‘mentioned in the plecedmg In certain cases,

section, the writ of attachment shall be returnable in three days; bub in fomarn toree

all other cases, it shall be returnable as an ordinary summons. days.

(109.) Sec. XCVL I.‘he writ of attachment shall be in the following Form of writ of
form attachment.
Territory of Minnesota, ss

county of ’

To the sheriff or any constable of said county:

In the name of the United States you are commanded to attach the
goods and chattels, moneys, effects, and credits of , OF SO
much thereof, as shall be sufficient to satisfy the sum of , with in-
terest and costs of suit, in whosesoever hands or possession the same may
be found in your county, and so provide that the goods and chattels so at-
tached, may be subject to further proceedings thereon, as the law requires ;

and also to summon the said , if to be found, to be and
appear at my office in said county, on the day of ,A.D.18
at o’clock in the noon, to answer to ,1n a civil action
to his damage one hundred dollars or under.
Given under my hand at . , this day of
, A.D. 18 .

J. P.; Justice of the peace.
(110.) SEC. XCVII. The officer shall execute a writ of attachment, Attachment how
by summoning the defendant as in case of a summons, if to be found execute
within the county, and ‘by attaching the goods and chattels, moneys and
credits; of the defendant, not exempt by law.



514

MINNESOTA STATUTES 1858

JUSTICES' COURTS. [Caar.

‘When defendant
to obtain posses-
sion of property.

Justice may or-
der perishable
property to be
sold.

Compensation of
officer having
charge of pro-
perty.

‘When defendant
summoned,
cause continued
and notice given.

Form of notice.

Notice how post-
ed or published.

If defendant does
not appear judg-
ment to be en-
tered against
him.

Execution not to
issue until bond
is given.

T (111.) Sec. XCVIIL. When property of the defendant shall be act-
ually seized on attachment, the defendant, or any other person for him,
may obtain possession theréof, by giving bond and security to the satisfac-
tion of the officers executing the writ, in double the value of the property
so attached, conditioned that the same shall be forthcoming, when and
where the justice shall direct, and shall abide the judgment of the justice.

(112.) Sec. XCIX. When property shall be seized on attachment,
which is likely to perish or depreciate in value before the probable end of
the suit, or the keeping of which would be attended with much loss or ex-
pense, the justice may order the same to be sold by the officer, in the
same manner and on the same notice, as goods are required to be sold on
an execution ; and the proceeds of such sale shall remain in the hands of
the officer, subject to be disposed of as the property would have been if
seized upon in specie. ' '

(113.) Sec. C. When property is seized on attachment, the justice
may allow to the officer having charge thereof, such compensation for his
trouble and expense in keeping and maintaining the same, as shall be rea-
sonable and just. .

(114.) Sec. CI. When the defendant cannot be summeoned, and his
property or effects shall be attached, if he do not appear to the action at
the return of the writ, the justice shall enter an order in his docket,
requiring the plaintiff to give notice to the defendant, by publishing in a
newspaper, if there be one printed in the county, or by three written or
printed advertisements, set up at three of the most public places in the
county, that a writ has been issued against him, and his property attached
to satisfy the demand of the plaintiff; and that unless he appear before the
justice at some time and place to be mentioned in said notice, not less than
twenty, nor more than ninety days from the date thereof, judgment will be
rendered against him, and his property sold to pay the debt. :

(115.) Sec. CII. The notice may be in the following form:
Territory of Minnesota,

County of } 5
To -

You are hereby notified that a writ of attachment has been issued

against you, and your property attached, to satisfy the demand of

, amounting to : Now, unless
you shall appear before J. P., a justice of the peace in and for said coun-
ty, at his office in said town, on the day of , A
D.18 ,at o’clock in the noon, judgment will be rendere
against you, and your property sold to pay the debt.

Dated this day of , A.D. 18
Plaintiff.

(116.) Sec. CIIL. Such notice shall be set up, or published at least
fifteen days before the expiration of the time at which the party is required -
to appear, and the sefting up may be proved, either by the return of the
officer upon a copy of the notice, or by the affidavit of any person who
would be a competent witness in the case.

(117.) Sec. CIV. When the defendant .shall be notified as aforesaid,
and shall not appear and answer to the action, his default shall be entered
by the justice in his docket, and the plaintiff may proceed thereon to final
judgment as in actions commenced by summons; but no execution shall
be issued on such judgment, either against the defendant, or money paid
to the justice thereon, until the plaintiff, or some person in his behalf; shall
execute a bond in double the amount of such judgment, to the defendant
with security, to be approved by the justice, conditioned that if the defend-
ant shall, within one year from the rendition of such judgment, appear and
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disprove the debt or damages adjudged against him, or any part thereof;
the plaintiff will refund the whole, or such part thereof as may be found
not justly due him in a review of the case.
(118.) Sec. CV. Like pleadings of the parties and like proceedings Pleadings same

shall be had, as far as practicable, in suits commenced by attachment, and
suits founded on contracts and commenced by summons.

(119.) Sec. CVI.  Attachments may be dissolved, on motion made in
behalf of the defendant, at any time before final judgment, if the defend-
ant shall appear and plead to the action and give bond to the plaintiff, with
good and sufficient surety to be approved by the justice, in double the
amount of property, effects, and credits attached, conditioned that if judg-
ment be rendered against him in such suit, he will pay the amount thereof,
with costs and interest thereon.

(120.) Sec. CVIL. When any attachment shall be dissolved, the
property and effects attached shall be released, and the garnishees shall be
discharged, and the suit proceed as if it had been commenced by a sum-
mons only.

(121.) Sgc. CVIII. When property of the defendant, found in the
hands or possession of any other person than the defendant shall be
attached, such person may retain the possession thereof, by giving bond
and security to the satisfaction of the officer executing the writ, in double
the value of the property so attached, conditioned that the same shall be
forthcoming when and where the justice shall direct, and shall abide the
judgment of the justice. .

(122.) Sec. CIX. When judgment shall be rendered in any attach-
ment case, execution may issue thereon, and the property attached may be
sold in the same manner as in other cases, except as otherwise provided
by this article.

THE REMOVAL OF CAUSES, BY CERTIORARI AND PROCEEDINGS
THEREON.

(128.) Sec. CX. If any person shall conceive himself injured by
error in any process, proceeding, judgment, or order given by any justice
of the peace, within this territory, it shall be lawful for such person, to
remove such judgment to the district court, as hereinafter provided.

(124.) Sec. CXI. The party applying for such certiorari, his agent
or attorney, shall within twenty days after the rendition of such judgment
present to a Ju(ltre of a court of record, an affidavit, stdtlng that in his
belief there is reasonable cause for granting such certiorari for error in

.such judgment, (setting forth the ground of error alleged) and that the
application is made in good faith, and not for the purpose of delay; and
shall together with one or more sureties, to be approved by the judge,
enter into a recognizance before a judge or some justice of the peace, to
the adverse party, in double the amount of the _]udgrnent and costs ren-
dered before the justice.

(125.) Sec. CXII. Such recognizance must be signed by the persons
entering into the same, and attested by the judge or justice, and shall be
in the following form:

We
to owe and be indebted unto , in the sum of
dollars, to be levied of our several n'oods and chattels, lands and tene-
ments, to the use of , or his assigns, if default be
made in the condition following, to wit:

Whereas, the said
the judgment of”

and

, has applied for a certiorari from

.

as in other cases.
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of , rendered day of ,A. D,

18 , in an action between , plaintiff, and

, defendant; now if the writ of certiorari be allowed,

and the said , shall prosecute the same with all due diligence
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to a judgment in the district court, or before the judge thereof, and abide
the order the court or judge may mmke therem, then this recovnuance to
be void, otherwise of force.

Taken and acknowledged before me, this
day of . A D.18
C. D
E. F.
Judge, or (Justice.) G. H.

(126.) Sec. CXIIL. 1If such judge shall be satisfied that any error
affecting the merits of the controversy has been committed by the justice
or jury in the proceeding, verdict or judgment, he shall allow a writ of cer-
tiorari, by indorsing on the affidavit his allowance thereof.

(127.) Sec. CXIV. The affidavit and recognizance, so given, shall be
filed with the clerk of the district court for the county, who shall thereupon
issue a writ of certiorari, commanding the Justlce, rendering such judg-
ment, to make return as to all facts contained in such aﬂidamt and of all
the testimony and proceedings in the case.

(128.) Sec. CXV. The certiorari so allowed, shall be served within
ten days after its allowance, upon the Justlce by whom the Jjudgment was
rendered. _

(129.) Sec. CXVIL Upon the service of a writ of certiorari upon the
justice as aforesaid, all further proceedings at law in such case shall cease,
and if the execution shall. have issued on such judgment upon which the
certiorari is allowed, the justice shall immediately recall the same.

(180.) Sec. CXVII. TUpon the service of a writ of certiorari to
reverse a judgment as aforesaid, it shall be the duty of the party serving
the same, to deliver at the same time to the justice a copy of the affidavit
on which the certiorari was procured, and the justice shall make a special
return as to all the facts contained in such affidavit, and of the testimony
and proceedings in the case, and annex a copy thereof to the writ, and
shall file the same with the clerk of the district court, within ten days after
the service of the writ, together with ‘all the papers in the suit; and he
shall also certify the time when the writ was served upon him.

‘(181.) Sec. CXVIIL. The district court shall have power to compel
such justice to make or amend such return by rule, attachment, or man-
damus, as the case may require.

(1382.) Sec. CXIX. When such certiorari and return shall be so filed
with the clerk, the cause may be brought on to argument before the judge
of said court at any time thereafter, according to the statutes relating
thereto.

(183.) Sec. CXX. [A4samended on page 7 of the amendments of 1852
to the revised stututes.] The judge of the district court shall proceed and
give judgment in the cause as the right of the matter may appear, without
regarding technical omissions, imperfections, or defects in the proceedings
before the justice which did not affect the merits, and may affrm or
reverse the judgment in wholé or in part; and may make any such final
order or judgment as he shall deem proper, in furtherance of justice, and
may award costs to the successful party, not exceeding fifteen dollars
exclusive of charges and disbursements.

(134.) Sec. CXXI. If a judgment rendered before a justice be col-
lected, and afterwards be reversed by the court above, the court shall
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award restitution of the amount so collected, with interest from the time of .
collection, and execution may issue thereon '
(135.) Sec. CXXIL [A4s amended on page 7 of the amendments of\Costs to be pmd
1852 to the revised statutes.] No justice of the peace shall be required to Justico bofore
make return to any writ of certiorari, unless all the costs of the suit to
which said return relates, as the same are entered on his docket, are paid,
and also one dollar for the justice’s return, at the time of the service of
said writ upon him as aforesaid. ¢ 2593
(186.) Seo. CXXIIN. [ As amended on page 23 of the laws of 185§] Aggrieved party
Any person agerieved by any judgiment rendered by any justice of the ;‘;‘;{,&‘;‘?i‘;‘uﬁ"i‘;
peace under thls article, when the judgment shall exceed fifteen dollars, CBTWMLM
*or in action of replevin, when the value of the property as sworn to in
the affidavit for a writ of replevin shall exceed fifteen dollars, or when the
amount claimed in the complaint shall exceed thirty dollars, may appeal
by himself or agent to the district court of the county where the same was
rendered : promded however, that when the claims of either party as
proven in the cause at the trial shall exceed one hundred dollars, or the
claims of both parties as proven on the trial shall exceed two hundred e
Jdollars, then ‘either party may appeal from such judgment although the v -
recovery before the, justice be less than fifteen dollars, in which case the
fact of sum or sums having been proven on the trial shall be set forth and-
certified by the justice in his return: provided, this law shall not interfere
with any action in case of forcible entry and detainer. And provided
Jurther, that no appeal shall be allowed in any case unless the following
" requisitions are complied with within ten days after judgment rendered,
viz:

1. An affidavit shall be filed with the justice before whom the cause Afidavit and re-
was tried, stating that the appeal is made in good faith and not for the fSmiwie o
purpose of delay. how made.

2. A recognizance entered into by the party appealing, his agent or
attorney, to the adverse party in a sum sufficient to secure such judgment
and cost of appeal, must be entered into with one or more sureties, to be
approved by the justice. 4

(187.) Sec. CXXIV. Upon an appeal being made, according to the yustice when to
foregoing pr()v1s1ons, the justice shall allow. the same, and make an entry allow appeal.
of such allowance in his docket; and all further proceedings on the judg-
ment before the justice shall be suspended by the allowance of the appeal,
and if in the meantime execution shall have been issued, the justice shall
give to the applicant a certificate that such appeal has been allowed.

(138.) Smc. CXXV. On such certificate being presented to the Oficer when to
officer holding the execution, he shall forthwith relcase the body and the property of
property of the defendant that may have been taken on execution; and defendant.
if the-applicant shall have been committed to jail, the jailor, upon the
service of a like certificate on him, shall release the appellant from
imprisonment.

(189.) Suc. CXXVI. [4s amended on page 8 of the amendments of justice to file
1852 to the revised statutes.] On or before the first day of the term of the transcript of
district court next after the appeal shall have been allowed, the justice
shall file in the office of the clerk of said court, a transcript of all the
entries made in his docket relating to the case, together with all the
process and other papers.relating to the suit, and filed with the justice;
and upon the filing of his return the district court shall become possessed Proceedings on
of the cause, and shall proceed therein in the same manner as near as may fe't"],'f.,{““m 8
be as in actions originally commenced in that court, except as herein
otherwise provided.

+

’
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(140.) Smc. CXXVIL. The issue before the justice shall be tried

before the court above without other or further new declaration or plead-

, except in such cases as shall be otherwise directed by the court.
(141 ) Sec. CXXVIII. The person or persons appealing shall cause
an entry of the appeal to be made by the clerk of the court on or before
the second day of the term, unless otherwise ordered by the court, and the
plaintiff in the court below shall be the plaintiff in the court above: pro-
vided, that if the appellant shall fail or neglect to enter the appeal as
aforesaid, the appellee may have the same entered at any time during that
or some succeeding term, and the judgment of the court below shall be
entered against the appellant for the same, with interest and twelve per
centum damages, and the costs of both courts.

(142.) Sec. CXXIX. Upon an appeal being made and allowed, the
district court may by rule and attachment compel a return by the justice
of the proceedings in the suit, and of the papers required to be by him
returned. )

(143.) Sec. CXXX. If a justice fail to allow an appeal in a cause,
when the same ought to have been allowed, the district court, on such fact
satisfactorily appearing, may by rule and attachment compel the justice
to allow the same, and to return his proceedings in the suit, together with
all papers required to be returned by him.

(144.) Sec. CXXXI. Whenever the court is satisfied that the return
of the justice is substantially erroneous or defective, the court may by rule
and attachment compel him to amend the same.

(145.) Sec. CXXXII. No appeal allowed by a justice shall be dis-
missed on account of there being no recognizance, or that the recognizance
given is defective, if the appellant will before the motion to dismiss is
determined enter before the district court into such recognizance as he
ought to have entered into before the allowance of the appeal, and pay all
costs that shall be incurred by reason of such default or omission.

(146.) Sec. CXXXIII. All appeals allowed, ten days before the first
day of the term of the district court next after the appeal allowed, shall be
determined at such term, unless continued for cause.

(147.) Sec. CXXXIV. In all cases of appeal from a justice’s court,
if the judgmentiof the justice be affirmed, or if on trial anew in the dis-
trict court, the judgment be against the appellant, such judgment shall be
rendered against him and his sureties in the recognizance for the appeal.

(148.) Sec. CXXXYV. If upon an execution being issued upon such
judgment, the principal shall not pay such execution, and the officer cannot
find sufficient property of said principal to satisfy the same, such execution
shall be enforced against the sureties, and the officer shall specify on his
return, by whom the money was paid, and the time thereof.

(149.) Sec. CXXXVI. After the return of an execution satisfied in
whole or in part out of the security, such security shall be entitled to a
judgment on motion against the principal for the amount so paid by him,
together with interest at twelve per cent. per annum from the time of pay-
ment ; such motion must be made within one year after the return day .
of the execution, and the return of the officer shall be evidence upon the
hearing of such motion of the facts therein stated.

(150.) Sec. CXXXVII. No appeal shall be allowed by any justice
of the peace, until the appellant, in addition to the requirements of section
one hundred and twenty-three of this article, shall pay all costs which may
have accrued in the justice’s court, and one dollar for the return of the
justice.
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PROCEEDINGS FOR CONTEMPTS BEFORE JUSTICES OF THE PEACE. |

~ (151) Sec. CXXXVIIL 1Inthe following cases and no others, a jus- In what cases
tice of the peace may punish for contempt: Justice contompt.

1. TPersons guilty of disorderly, contemptuous and insolent behavior
towards such justice, whilst engaged in the trial of a cause, or in rendering
judgment, or in any judicial proceedings, which tends to interrupt such
proceedings, or to impair the respect due to his authority;

2. Persons guilty of any breach of the peace, noise, or disturbance,
tending to interrupt the official proceedings of such justice;

3. Persons guilty of resistance, or disobedience to any lawful order or
process made or issued by him. '

(152.) Sze. CXXXIX. Punishment for contempt may be by fine not punishment for
exceeding twenty: dollars, or by imprisonment in the county jail, not ex- gontempt to bo

. : . . . y fine and im-
ceeding two days, unless otherwise provided, at the discretion of the prisonment.
justice. .

! (153.) Seec. CXL. No person shall be punished for contempt before persons entitlea
a justice of the peace, until an opportunity shall have been given him to :.grgeb‘;;’:;‘;‘k;‘:_
be heard in his defense; and for that purpose the justice may issue his ished for con-
warrant to bring the offender before him. tempt.

(154.) Sec. CXLIL If the offender be present he may be summarily wuen ofender
arraigned by the justice, and proceeded against in the same manner as if a may be summa-
warrant had been previously issued, and the offender arrested thereon, " “rrigned:

(155.) Sec. CXLIL The warrant for contempt may be in the follow- worm of warraat
i]lg form: for contempt.
Territory of Minnesota, ss o

county of :
To the sheriff or any. constable of said county:

Inthe nameof the United States, you are hereby commanded to apprehend
A. B., and bring him before J. P., one of the justices of the peace of said
county, at his office in said county, to show cause why he, the said A. B,
should not bé convicted of a criminal contempt, alleged to have been com-
mitted on the day of ,A. D. 18 , before the said
justice while engaged as a justice of the peace in judicial proceedings.

Dated this day of ,A.D. 18, .
J. P., justice of the peace.

(156.) Sec. CXLIII. Upon the conviction of any person for con- yustice to make
tempt, the justice shall make up a record of the proceedings on the convic- & record of con-
tion, stating the particular circumstances of the offense, and the judgment same.
rendered thereon, and shall file the same in the office of the clerk of the
district court, and shall also enter the same in his docket as in civil cases.

(157.) Sec. CXLIV. The warrant of commitment for any constable, warrant of com-
shall set forth the particular circumstances of the offense, or it shall be Mitnent what to

set forth.
void.

(158.) Sec. CXLV. The recordof conviction may be in the following gorm of record
form: - ) ' of conviction.
Territory of Minnesota, } '

~ county of ’
‘Whereas, on the day of , A.D. 18 , while

we, the undersigned, one of the justices of the peace of the said county,
was engaged in the trial of a cause between C. D., plaintiff, and E. F.,
defendant, in said county, according to the statute in such case made and
provided, A. B., of the said county did interrupt the said proceedings, and
impair the respect due to the authority of the undersigned, by (here
describe the cause particularly) and whereas, the said A. B. was thereupon



520

MINNESOTA STATUTES 1858

JUSTICES' COURTS. ' [Caar.

required, by the undersigned, to answer for the said contempt, and show
cause why he should not be cohvicted thereof; and whereas, the said A. B.
did not show any cause against the said charge: Be it therefore remem-

* bered, that the said A. B. is adjudged to be guilty, and is convicted of the

‘When witness re-
fuges to be sworn,
may be commit-
ted.

Order of commit-
ment what to
contain.

criminal contempt aforesaid, before the undersigned, and is adjudged by
the undersigned, to pay a fine of dollars, or to be imprisoned
in the common jail of said county for the term of two days, or until he be
discharged from imprisonment according to law.

Dated this day of , A.D. 18

J. P, justice of the peace.

(159.) Suc. CXLVI. When any witness attending before a justice of
the peace, in any cause, shall refuse to be sworn in some form prescribed
by law, or to answer any pertinent or proper question, such justice may,
by order, commit such witness to the jail of the county. _

(160.) CXLVIL Such order shall specify the cause for which the
same is issued; and if it be refusing to answer any question, such question
shall be specified therein; and such witness shall be closely confined pur-

. suant to such order, until he submit to be sworn, or to answer, as the case

Justice to ad-
Journ the cause,
&ec.

Witness failing
to appear, guilty
of contempt.

"Process issued
must be signed
by justice
Process shall be
filled up by jus-
tice.

Vacancy in office
of justice how
filled.

Person elected to
fill vacancy, to
qualify forth-
with.

Execution may
issue for costs
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may be.

(y161.) See. CXLVIII. The justice shall thereupon adjourn such case,
at the request of the party, for such time as shall be reasonable, or until
such witnesss shall testify in the case.

(162.) Sec. CXLIX. If any person duly subpenaed, and obliged to
attend as a witness, shall fail to do so, he shall be considered guilty of a
contempt, and shall be fined all the costs for his apprehension, unless he
shall show reasonable cause to the satisfaction of the justice, for his omis-
sion to attend; in which case the party requiring such appearance, shall
pay the costs thereof.

GENERAL PROVISIONS CONCERNING JUSTICES OF THE PEACE.” |,

(163.) Sec. CL. All process issued by any justice of the peace, shall
be signed by him, and may be under seal, or without-a seal.

(164.) Sec. CLI. Every summons or process, issued by a justice of
the peace, shall be entirely filled up, and shall have no blank either in date,
or otherwise, at the time of its delivery to an officer to be executed; every
such process which shall be issued and delivered to an officer to be exe-
cuted, contrary to the foregoing provisions, shall be void.

(165.) Sec. CLII. When, from any cause, a vacancy shall occur in
the office of justice of the peace, in any of the organized counties of this
territory, the clerk of the hoard of county commissioners, upon being noti-
fied that any such vacancy exists, may issue a notice to the electors of
the precinct where such vacancy exists, stating in such notice, that a va-
cancy has occurred in the said office, and that an election will be held in
the said precinet, to fill said vacancy; which notice shall be given in the
same manner, and under the same regulations that other notices of elec-
tions are required by law to be given.

(166.) Sec. CLIII. Whenever one or more. justices of the peace
shall be elected in any precinct of this territory, to supply a vacancy or
vacancies at the time existing, such justice or justices may take the oath
and file their official bond, and forthwith enter upon the duties of their
office.

(167.) Sec. CLIV. Whenever, by reason of a dismissal, nonsuit, or
for any other cause, a judgment shall be rendered against either party, for
costs only, by a justice of the peace, execution may issue to enforce such
judgment,in the same manner and with the same effect as in every other case.
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(168.) Spc. CLV. All persons elected justice of the peace in this
territory, shall enter upon the duties of their respective offices, on the first
day of January next succeeding their election, unless otherwise provided
for in this article.

(169.) Sec. CLVI. No justice of the peace, being a member of the
council or house of representatives, shall be obliged to take cognizance of
"any action, or to entertain any proceedings under the provisions of this
article; but he may act therein or not, at his discretion.

(170.) Sec. CLVIL In case any justice of the peace shall die, or his
office shall iri any wise become vacant, and any books or papers belonging
to such ‘justice in his official capacity, shall come into the hands of any
person, the nearest justice may demand and receive such books and pa-
pers from the person having the same in his possession.

(171.) Sec. CLVIIL If any books or papers required to be delivered
to the nearest justice by the preceding section, be withheld, or if any jus-
tice shall refuse to deliver over to his successor any books or papers, in
either case, the person entitled to receive the said books or papers, may
make complaint to the district judge of the United States district court of
the proper county, and if such judge be satisfied by the oath of the complain-
ant, or any other person, that any such books or papers are withheld, he may
grant an order directing the person so refusing, to show cause before him
on a day to be mentioned in said order, why he should not be compelled
to deliver the same.

(172.) Sec. CLIX. At the time so appointed, or at any other time !

" to which the matter may be adjourned, upon due proof being made of
the service of such order, such judge shall proceed to inquire into the cir-
cumstances; and if it shall appear that the said books and papers are
withheld, the officer before whom the proceedings are had, shall by war-
rant commit the person so withholding, to the jail of the proper county,
there to remain until he shall deliver such books and papers, or be other-
wise discharged according to law.

(173.) Sec. CLX. If any money shall be collected for any party by
a justice of the peace in his official capacity, and he shall have neglected
or refused, within a reasonable time after demand, to pay over the same,
such nerrlect or refusal shall be deemed a mlsdemeanor, and on conviction
thereof, “such justice shall forfeit his office.

@17 4) Sec. CLXI. Whenever a certiorari, or appeal shall be duly
brought and served upon a justice after he shall have gone out of office,
upon a judgment rendered by him whilst in office, such person shall make
return to such certiorari or appeal, in like manner and with like effect as
if such certiorari or appeal had been served whilst he was in office.

(175.) Sec. CLXIIL The courts of justices of the peace shall be pub-
lic, and every person may freely attend the same.

(17 6.) Sec. CLXIIL. No justice of the peace shall have alaw part-
ner appear as attorney in any case before such justice.

An Act to extend the Jurisdiction of Justices of the Peace.
[Passed February 2,1868.] /y

(177.) Sec. I Be it enacted by the legislature of the state of Minne-
- sota: That justices of the peace have jurisdiction in all civil actions to
be brought against a constable or the sureties to his official undertaking,
or against both. for the failure of any constable to pay over any money by
him collected to the party thereto entitled, or for any neglect of duty by
such constable in his official capacity, when the sum sought to be recovered

by the plaintiff in such action shall not exceed one hundred dollars.
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FORMS IN CIVIL ACTIONS IN JUSTICES’ COURTS. (&)

(178.) Sec. CLXIV. The following, or equivalent forms shall be
used by justices of the peace, in proceedings to be had under this article,
to wit: .

Form of warrant.

Territory of Minnesota,

County of ‘ .
To the sheriff or any constable of said county :

In the name of the United States, you are hereby commanded to take
the body of , if he be found within your county, and bring

", forthwith before the undersigned, one of the justices of the

peace, in and for said county, at , to answer to ,in a
civil action ; and you are hereby commanded to give due notice thereof to
the said plaintiff; and have you then and there this writ.

Given under my hand, this day of ,AD. 18-,

J. P., justice of the peace.

Form of summons.

Territory of Minnesota,
County of 58 :
To the sheriff or any constable of said county :
In the name of the United States, you are hereby commanded to sum-

mon , if he shall be found in your- county, to be and appear
before the undersigned, one of the justices of the peace in and for said.
county, on the day of ,18 ,at o’clock in the noon,
at , in said county, to answer to in a civil action; and
have you then and there this writ.

Given under my hand, this day of ,A.D. 18
. dJ. P., justice of the peace.

Form of execution.
Territory of Minnesota,

County of
To the sheriff or any constable of said county : .

‘Whereas, judgment against for the sum of lawful
money of the United States, and for costs of suit, was recovered
the day of , before me, at the suit of ; these are
therefore.in the name of the United States, to command you to levy dis-
tress on the goods and chattels of the said , {excepting such as

the law exempts,) and make sale thereof, according to law in such case
made and provided, to the amount of the said sum, together with twenty-
five cents for this execution, and the same return to me within thirty days,

to be rendered to the said for said and costs.
Hereof fail not, under penalty of the law. :
Given under my hand this day of A. D. 18

dJ. P, justice of the peace.

(a) The form of execution against the body is mo longer used, and is therefore omitted.
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Form of a writ of replevin.
Territory of Minnesota, ss. Form of replevin.
County of

To the sheriff or any constable of said county:

Whereas, A. B. complains that C. D. bas taken and does unjustly
detain (or does unjustly detain, as the case may be, particularly describing,
the goods and chattels to be replevied, and the value thereof)) therefore,
in the name of the United States, you are commanded that you cause the
same -goods and chattels to be replevied without delay; and if the said
A. B. shall give security as required by law, that you cause the said
goods and chattels to be delivered to the said A. B., and also that you
summon the said C. D. to be and appear before me, one of the justices of

the peace in and for said tounty, on the day of , A. D.
18 ,at o'clock in the noon, at . - in said county, to
answer complaint of : . ‘

Given under my hand, this day of ,A.D.18 .

J. P., jusiice of the peace.

Form of subpeena.

Territory of Minnesota,
County of '
In the name of the United States, you are hereby required to appear
before the undersigned, one of the justices of the peace in and for the said

$s. l1:;1'111 of subpee-

county, at , on the day of , at o’clock, in the
noon of said day, to give evidence in a certain cause then and there
to be tried between , plaintiff, and , defendant, on the
part of the
Given under my hand, this day of - ,A.D. 18

J. P., justice of the peace.

Form of a venire for a jury.

Territory of Minnesota, Form of venire
County of for jury.
To the sheriff or any constable of said county : o
“In the name of theUnited States, you are hereby commanded to summon
+to be and appear before the undersigned, one of the justices of

the peace, in and for said county, on the day of , at
o'clock in the - noon of said day, in the town of , to make a
jury for the trial of a civil action between » plaintiff, and ,
defendant, and have you then and there this writ.

(iven under my hand, this day of ,A.D. 18

J. P., justice of the peace.

JURISDICTION OF JUSTICES IN CRIMINAL CASES AND THE PROCEED-
INGS THEREIN.

(179.) Sec. CLXV." Juatlces of the peace shall have power and ju- Jurisdiction of
risdiction throughout their respective counties, as follows : Justices in erimi.
1. To cause to be kept all laws made for the preservation of the
peace; :
2. To cause to come before them, or any of them, persons who shall
break the peace, and commlt them to jail, or bail them, as the case may
require ;
3. To arrest and cause to come before them, persons-who attempt to
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break the peace, persons who keep houses of ill fame, or frequenters of
the same, or common prostitutes, and compel them to give security for
their good behavior, and to keep the peace.
4. To cause to come before them, persons who are charged with com-
mitting any criminal offense, and commit them to jail, or bail them, as the
' case may require.
Justices may (180.) Sec. CLXVI. Justices of the peace shall have power to hold
{‘;’y“},;ggggs” a conrt subject to the provisions hereinafter contained, to hear, try, and
determine the charges for offenses arising within their respective counties,
where jurisdiction is conferred upon by any law of this territory.
Complaint heing  (181.) Suc. CLXVIL -Upon complaint made to any justice of the
made to justice, peace by any constable or other person, that any such offense has been
committed within the county, he shall examine the complainant on oath,
and the witnesses produced by him, and shall reduce the complaint to
writing, and cause the same to be subscribed by the complainant; and if
it shall appear that such offense has been committed, the said justice shall
issue his warrant, reciting the substance of the complamt and requiring
the officer to Whom it is directed, forthwith to arrest the accused, and to
bring him before such justice or some other justice of the same county, to
be dealt with according to law ; and in the same warrant, may require the
officer to summon such thnesses as shall be named therein, to appear and
give evidence at the trial.
When justice to (182.) Sec. CLXVIIL The justice shall enter a suit in lns docket, in
enter suit n bis which the United States shall be plaintiff, and the accused defendant, and
he shall keep all such other entries as are required in eivil causes.
On return of _ (183.) Sec. CLXIX. On the return of the warrant with the accused,
o g, the said justice shall proceed to hear, try, and determine the cause within
one day,.unless continued for cause.
Accused moy (184.) Sec. CLXX. From the time of the return of the warrant,
give bail. until the time of the trial, the accused may give bail, with one or more
sufficient sureties for his appearance at the time fixed for the trial; or in
the event of failure so to do, may be committed to jail for safe keeping, by
order of said justice, or left in the custody of the arresting officer.
Warrant to be (185.) Sec. CLXXI. The charge made against the accused, as stated
read to accused, iy, the warrant of arrest, shall be distinctly read to him, and he shall be
quire A . . . .
to plead. required to plead thereto, which plea the court shall enter in their minutes;
if the accused refuse to plead, the court shall enter the fact with a plea of
not guilty, in behalf of such accused, in its minutes.

When court to (186.) Sec. CLXXIIL. If the plea of the accused be not guilty, and

tryissue. g jury be demandéd by him, the said court shall proceed to try such issue,

-—and to determine the same according to the evidence which may be pro-

duced against, and in behalf of such accused.

Procecdings (187. ) SI:C CLXXTIL. If the accused shall plead gullty to such

‘p"l’;;’;sdgfi’fg,’fnt charge, the court shall thereupon convict him of the offense charged, and
render judgment thereon.

Justice to direct ~ (188.) SEc. CLXXIV. After the joining of issue, and before the

ﬂ‘:‘fg;j‘l’“‘;?‘& _ court shall proceed to an investigation of the merits of the cause, unless

less waived by  the accused shall expressly waive his right to a trial by jury, the court

defendant. shall direct the sheriff or any constable of the county, to make a list in
writing of the names of eighteen inhabitants of the county, qualified to
serve as jurors in the courts of record of this territory, from which list the
complainant and accused may each strike out six names.

When justice o (189:) SEC. CLXXV. 1In case the complainant or the accused shall

direct person o neglect to strike out such names, the court shall direct some suitable disin-

sbrike outJurors: yorested person to strike out the names for either or both of the parties so
neglecting ; and, upon such names being struck out, the justice shall issue

s
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a venire, directed to the sheriff or any constable of the county, requiring
him to summon the six persons whose names shall remain upon such list,
to o 'mppear before such court, at the time and place to be named herein, to
make a jury for the trial of such offense.

(190.) Sec. CLXXVI. The officer to whom such venire shall be de-
livered, shall summon such jury personally, and shall make a list of the
persons summoned, which he shall certify and annex to the venire, and

, return the same with such venire to the .court, within the time therein
specified.

(191.) Sec. CLXXVIL ~ If any of the jurors named in such venire
shall fail to attend in pursuance thereof, or if there shall be any legal ob-
Jjection to any that shall appear, the court shall supply the deﬁciency by
directing the sheriff, or any constable who may be present and disi.ter-
ested, to summon any of the bystanders or others who may be competent,
and against whom no cause of challenge shall appear, to act as jurors in
the cause.

(192.) Sec. CLXXVIII. If the officer to whom the venire shall have
been delivered, shall fail to return the same, as thereby required, or if the
Jjury shall fail to agree, and shall be discharged by the court, a new jury
shall be selected and summoned in the samé manner, and the same pro-
ceedings shall thereupon'be had as herein prescribed, in respect to the first
jury, unless the accused shall consent to be tried by the court; in which
case the court shall proceed to the trial of the issue, as if no jury had
been demanded.

(193.) Sec. CLXXIX. In all trials for criminal offenses before a Jus-
tice of the peace, either party “may challenge any juror for cause, as in
civil cases.

(194.) Sec. CLXXX. To each juror, such justice shall adnnmqter
the following oath or affirmation :

“You do solemnly swear, (or you do solemnly and sincerely declare and
affirm, as the case may be,) that you will well and truly try this canse be-
tween the United States and , the accused, and a true ver-
dict give according to law, and the evidence given you in court, unless
dlscharrred by the court.”

(195) Se¢. CLXXXI. After the jury shall have becn sworn, they
shall sit together and hear the proofs and allegations in the case, which
shall be delivered in public, and in the presence of the accused ; and after
hearing such proofs and allegations, the jury shall be kept together in
some convenient place, until they agree on a verdict or are dischar. zed by
the court; and a sheriff’ or (,onstable shall be sworn to take charge of the
jury in like manner as upon trial in justices’ courts in civil plO(,GL(llIlﬂ‘a

(196.) Sec. CLXXXII. When the jurors have agreed on their ver-
dict, they shall deliver the same to the court publicly, who shall enter it in
his docket.

(197.) Sec. CLXXXITII. Whenever the accused shall be tried under
the preceding_ provisions of this article, and found guilty either by the
court or by a jury, or shall be convicted of the charge made against him
on a plea of guilty, the court.shall render judgment thereon, and inflict

such punishment, either by fine or imprisonment, -or both, as the nature of

the case may require; but such punishment shall in no case exceed the
limit fixed by law for the offense charged. .

(198.) Sec. CLXXXIV. Whenever the accused, tried under the pre-
ceding provisions of this article, either by the court or by a jury, shall be
acquitted, he shall be immediately discharged ; and if the court before
whom the trial is had, shall certify in his docket that the complaint was
willful and malicious, and without probable cause, it shall enter a judgment

Duty of officer to
whom is directed
venire.

Justice may di-
rect officer to
summon by-
standers in case
of deficiency.

When and in
what cases new
jury may be
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Either party may
challenge jury
asin civil actions.
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to jury.

After jury
sworn, how to .
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Jury to deliver
verdict publicly.

‘When accused
found guilty,
court to render
judgment.

When accused to
be discharged,
court may give
judgment for
costs against
complainant.
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Person convicted
may appeal to
district court.

" Proviso.

against the complainant, to pay all the costs that shall have accrued to the
court and sheriff, or constable and jury, in the procéedings had upon such
complaint; and unless he give satisfactory security by bond to this terri-
tory, with one or more sureties, to pay the same in thirty days after the
said trial, execution shall issue therefor.

(199.) Sec. CLXXXY. The person charged with and convicted by
any such justice of the peace of any such offense, may appeal from the
judgment of such justice of the peace to the district court: provided, said
person shall within twenty-four hours enter into a recognizance, with one
or more sufficient sureties, conditioned to appear before said court and
abide the judgment of the court therein; and the justice from whose judg-
ment an appeal is taken, shall make a special return of the proceedings
had before said justice, and shall cause the warrant and return, together
with the recognizance or recognizances, to be filed in said distriet court, on
or before the first day of the term of the district court next to be holden

“for said county ; and the complainant and witnesses may also be required

Justice when to
render judgment
against com-
plainant for
costs.

Judgment of
court, by whom
executed.

Juror and wit-
nesses liable for
contempt, as in
civil actions.

Justice to make
certificate of con-
viction.

Justice to cause
such certificate
to be filed in
twenty days,

Such certificate
to be evidence in.
courts.

What offenses to
be tried before

to enter recognizances, with or without sureties, in the discretion of the
court, to appear at said district court at the time last aforesaid, and to
abxde the order of the court therein.

(200.) Sec. CLXXXVL °If the complainant shall refuse or neglect
to pay such costs, or to give such security, the court may forthwith enter
judgment against him for the amount of such costs, and forthwith issue
execution thercon in the same manner and with the like effect, as in case
of an execution issued by a justice of the peace, on a judgment in an
action for a trespass or other wrong, and such moneys, when collected,
shall be paid over to such court. :

(201.) Sec. CLXXXVII. The judgment of every such court shall
be executed by the sheriff or any constable of the county where the con-
viction shall be had, by virtue of a warrant under the hand of the justice
who held the court, to be directed to such officers, and specifying the par-
ticulars of such judgment. .

(202.) Sec. CLXXXVIIL In case any person summoned to appear
before any court held by a justice of the peace, pursuant to the provisions
of this article, as a juror or witness, shall fail to appear, or if’ any witness
appearing shall refuse to be sworn or to testify, he shall be liable to the
same penalties, and may be proceeded against in the same manner as fro-
vided by law in respect to jurors and witnesses in justices’ courts in civil
‘proceedings.

(203.) CLXXXIX. Whenever any conviction shall be had before a

court held by a justice of the peace, the justice by whom such court shall
have been held, shall make a certificate of such conviction under his
hand, in which'it shall be sufficient, briefly to state the offense charged,
and the conviction and judgment thcreon, and if any fine has been ol
lected, the amount thereof.

(204.) Sec. CXC. Within twenty days after such conviction, the said
magistrate shall cause such’certificate to be filed in the office of the clerk
of the district court in which the convietion shall have been had.

(205.) Sec C}xCI Every certificate of conviction made and filed
urider the foregoing’ provisions or a duly certified copy thereof, shall be
evidence in all courts and places, of the facts therein contained.

MISCELLANEOUS PROVISIONS IN CRIMINAL CASES.

(206.) CXCIL No assault, battery or affray shall be indictable, but
all such offenses shall be prosecuted and determined in a summary manner,
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by complaint made before a justice of the peace, and on conviction thereof, justice of the

the offender may be punished by fine not less than five dollars, nor more
than oné hundred dollars, according to the nature of the offense. .

(207.) Src. CXCILL. If any justice of the peace shall have any
knowledge that any of the offenses mentioned in the last section, are
about to be committed, he shall issue his warrant and proceed as is
directed, when complaint has been made ; and if any such offense is com

- mitted, threatened or attempted in his presence, he shall immediately arrest
the offender, or cause it to be done, and for this purpose. no warrant or
process shall be necessary ; but the justice may summon to his aSsistance
any sheriff, coroner or constable, and all other persons there present, whose
duty it shall be to aid the justice in preserving the peace, arresting and
securing the offenders, and all such as obstruct or prevent the justice, or
any of his assistants in the performance of their duty; and any person who
shall when summoned to aid in arresting and securing an offender, refuse
to give such assistance, shall pay five dollars to the use of the. county.

(208.) Sec. CXCIV. In case of the breach of any recognizance
entered into in a criminal case; the same shall be certified and returned to
the district court, to be proceeded in according to law. . '

(209.) Sec CXCV. . If; in the progress of any trial before a justice
of the peace, under thé provisions of this article, it shall appear to the jus-
tice that he has not final jurisdiction in the case before him, and the
accused ought to be put upon hig trial for an offense cognizable before the
district court, the justice shall immediately stop all further proceedings
before him and proceed as in other criminal cases cognizable before the
district court.

(210.) CXCVI. _In all cases arising under this article, it shall be the
duty of the justice of the peace acting, to summon the injured party, and all
others whose testimony may be deemed material, as witnesses at the trial,
and to enforce their attendance by attachment, if necessary.

(211.) Sec. CXCVIL. In all cases of conyiction under the provisions
of this article, the justice shall enter judgment for the fine and costs against
the defendant, and may commit him until the judgment is satisfied, or issue
execution on the judgment to the use of the county. .

(212.) Sec. CXCVIIL " If the judgment of the justice shall be
affirmed, or upon any trial in the district court, the defendant shall be
convicted, and any fine assessed, judgment shall be rendered for such fine
and costs in both courts against the defendant and his sureties.

(213.) Sec. CXCIX. When a trial under the provisions of this arti-
cle shall be continued by the justice, it shall not be necessary for the
justice to summon any witness who may be present at the continuance, but
said justice shall verbally notify such witnesses, as either party may
require, to attend before him to testify in the cause on the day set for frial,
which verbal notice shall be as valid as a sammons.

(214.) Suc. CC. The justice may require of the complainant to give
security for costs, as in civil cases security may be required of the plaintiff,
and if he refuse, the justicé may dismiss the complaint. .

(215.) Suc. CCL Al fines imposed by any such court, if paid before
. the accused is committed, shall be received by the magistrate who consti-

tuted the court, before which the accused was convicted, and by such mag-
istrate paid over to the county treasurer, within thirty days after the receipt
thereof, to be distributed according to law.

(216.) Sec. CCIL  If the accused be committed, payment of any fine
imposed upon him, shall be made to the shexiff of the county who shall
within thirty days after the receipt thereof, pay over the same to the
county treasurer, for the purposes aforesaid.
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Penalty for refu-
sing to pay over
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Form of certifi-
cate of convic-
tion.

Form of execu-
tion.

(217.) Sec. CCIII. If any person who shall have received any such
fine or any part thereof, shall neglect to pay over the same pursuant to the
foregoing provisions, it shall be the duty of the district attorney imme-
diately to commence suit therefor, and to prosecute the same diligently to

effect.

FORMS OF WRITS, &C., IN CRIMINAL PROCEEDINGS.

(218), Sec. CCIV. The following forms may be used under this
article: )

Form of warrant.

Territory of Minnesota, ° ss

County of
To the sheriff or any constable of said county :

‘Whereas, , has this day complained in writing to me, on
oath, that did on the day of A.D.18 ,at

) in said county (here insert the complaint whatever it may be,)
and prayed that the said might be arrested and dealt with
according to law ; now therefore in the name of the United States, you are
commanded forthwith to apprehend the said and bring him
before me, to be dealt with according to law.

Given under my hand this day of , A.D. 18

J. P., justice of the peace.

Form of certzﬁcate of conviction.

Territory of Minnesota,
County of
At a justice’s court, held at my office in said county, before me, -
, a justice of the peace in and for said county, for the trial of
for the offense hereinafter stated, the said of; &e.,
was convicted of having on the day of ,A. D. 18 ,at
_,in said county (here state the offense as in the warrant,) and
upon such conviction, the said court did adjudge and determine that
the said should pay a fine of dollars, (and if impris-
onment be allowed add) and be imprisoned in the common jail of the
county days, (if the fine be paid, add) and the said fine has been
paid to me. .
Given under my hand, this day of " ,A.D.18 )
. J. P., justice of the peace.

Form of execution.

Territory of Minnesota, N

County of 88
To the sheriff or any constable of said county:

‘Whereas, at a justice’s court held at my office in said county, for t he
trial of , for the offense hereinafter stated, the said
of, &c., was convicted of having, on the day of » A. D.
18 , in said county, (here state the offense as in the warrant,) and up-
on conviction the said court did adjudge and determine that the said

should pay a fine of dollars ; and whereas, the said fine

has not been paid by the said , these are therefore, in the
name of the United States, to command you to levy distress on the goods -
and chattels, (&c. as in execution against the goods or body in civil cases.)
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Form of order to bring up prisoner.

Territory of Minnesota,
County of
To the keeper of common jail of said county

Form of order to
bring up prison-
er.

The undersigned, one of the justices of the peace in and for said coun- -

ty, sitting at a court for the trial of , now in your custody in
the common jail of said county, in the name of the United States, do

hereby order and direct you to bring the said forthwith before *

"me, at my office in said county, together with the warrant by which he
was committed to your custody, in order that he may be tried.
Given under my hand, this day of ,A.D. 18
: J. P., justice of the peace.

Form of commitment upon sentence.

Territory of Minnesota,
County of

To any constable and the keeper of the-common jail of said county:
Whereas, a justice’s court held at my office in said county, for the trial

of . , for the offense hereinafter stated, the said , of
&e., was convicted of hfwmg, on the day of ,A.D. 18 ,in
the said county; (here state the offense, as in the warrant,) and upon
conviction the-said court did adjudge and determine, that the said ,

should be imprisoned in the common county jail of said county for
days; therefore, you the said constable, are commanded in the name of
the United States, forthwith to convey and deliver the said to
the said keeper ; and you, the said keeper, are hereby commanded to re-
ceive the said into your custody, in the said jail, and him there
safely keep until the expiration of said days, or until he shall be
thence discharged by due course of law.
Given under my hand this day of * ,A.D. 18
J. P., justice of the peace.

Lorm of commitment after arrest, and before trial

Territory of Minnesota,
County of
To the sherift or any constable, and to the keeper of the common jail of
said county: )
Wheleas, has been this day brought before the undersigned,
one of the justices of the peace in and for said county, charged on the
day of JA.D 18 ., in said county ‘(here state the
offense, as in the warr ant,) and the said not having given
bail to appear and answer for the said offense, therefore you, the said con-
stable, are commanded in the name of the United States, forthwith to con-
vey, and deliver into the custody of the said keeper, the body of the said
; and you, the said keeper are hereby commanded to re-
ceive the said into your custody in the said jail, and him there
safely keep, until he shall be required to be brought before the court to
be tried, or shall be otherwise discharged by due course of law.
Given under my hand, this day of A.D. 18
dJ. P., justice of the peace.

§8.
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Form of commit-
ment where jus-
tice on the trial
shall find that he
has not jurisdic-
tion of the case:

Form of commitment where justice on the trial shall find that he has not
Jurisdiction of the case

.

Territory of Minnesota,

County of
To the sheriff or any constable of said county :

‘Whereas, of, &c., has been brought this day before the
undersigned, one of the justices of the peace of said county, charged on
the oath of , with having, on the day of , A, D.
18 , - in said county, committed the offense of (here state
the offense charged in the warrant,) and in the progress of the trial on
said charge, it appearing to the said justice that the said had
been guilty of the offense of (here state the new offense found
on the trial,) committed at the time and place aforesaid, of which offense,
the said justice hasnot final jurisdiction ; and whereas, after examination,
had in due form of law, touching the said charge and offense last afore-
said, the said justice did adjudge that the said offense had been committed,
and that there was probable cause to believe the said to be
guilty thereof; and whereas, the said - ’ has not offered suffi-
cient bail for his appearance to answer for said offense, you are therefore
commanded, forthwith to take the said ., and him convey to the
common jail of said county, the keeper whereof is hereby required to de-
tain him in custody, in said jail, until he shall be thence dlsch:n ged accord-
ing to law.

Given under my hand this  day of ,A.D. 18

J. P., justice of the peace.

CHAPTER 60.

CIVIL ACTIONS.

SeorroN Secrron
1. Distinction between the forms of civilactions  17. Certain disability not a part of limitation.
abolished ; to pe but one form to be called 18. When personal representatives may com

civil action. mence actions in certain cases.
2. Parties to actions how designated. 19. With alien time of war not to be part of lim-
3. Actions when to be commenced. itation. .
4. Action to recover real property withintwenty 20. In case of injunction, &c., continuance
years. thereof not part of limitation.
5. Actions to be brought within ten year. 21. When party cannot avail himself of disa-
6. Actions to be brought within six years. bility.
7. Actions to be commenced within three years.  22. Limitation does not attach until all disabili-
8. Actions to be commenced within two ycars. ties are removed.
9. Actions to be commenced within one year. 23. Promise not evidence of new contract unless
10. On current accounts, when cause of action in writing.
accrues. 24, When payment is made on contract, limita-
11. Actions for penalty within one year after the tion to commence from the time payment
commission of the offense. wag imade.
12. Actions for relief, to be brought within ten 25. When judgment is arrested or reversed,
years. - plaintiff may commence ancw within one
13. Limitations to apply to actions brought by year.
United States. 26. This chapter not to extend to actions com-
14. When action is commenced. menced.
15. Attempt to commence action equivalent 27. Actions by whom prosecuted.
when, &c. 28. Action by assignee not to prejudice set-off.

16. When cause of action accrue and defendant 29, Executor, &c., may sue alone.
is out of the territory, time of absence not 80. Husband mustJom with wife in suit.
to be included.



